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Subject:	 Audit Division Recommendation Memorandum on John Edwards for 
President (JEFP) 

Discussed below is JEFP's response to the attached Draft Final Audit Report 
(DFAR) as well as the Audit Division's comments and recommendations. The Office of 
General Counsel reviewed this memorandum, concurs with the recommendations, and 
provided the attached comments. 

JEFP declined the opportunity for an audit hearing and did not respond to Findings 
2,3 or 4. 

Finding 1. Matching Funds Received in Excess of Entitlement 

In response to the Draft Final Audit Report, Counsel for JEFP (Counsel) has 
restated many of the same arguments made previously with respect to the February 7, 
2008 payroll and to JEFP's overall objection to the repayment of matching funds. In 
addition to those arguments, Counsel stated that the portion of the February 7, 2008 
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payroll in question ($528,454) should be treated as a "pre-DOl [date of ineligibility] 
qualified campaign expense" for the following reasons: 1 

•	 To compensate staff for overtime and extra hours worked during January 2008. 

•	 To compensate staff for remaining with the campaign after DOl to perform
 
functions relating to closing out campaign offices.
 

•	 To compensate staff for extra expenses they may have incurred, including assisting 
in the close-out of the campaign. 

Counsel continued that the final payroll was to compensate staff for their work prior to 
DOl and to deal with obligations (leased office space, rental cars, leased equipment, etc.) 
that were undertaken by the campaign prior to DOL As such, according to Counsel, the 
final payroll amount that the Audit Division is challenging is a qualified campaign 
expense because the expenditure (1) occurred within several days of the end of the 
campaign, (2) was driven by conditions and obligations in existence prior to DOl, and (3) 
should be treated on the same basis as other pre-DOl expenditures. Counsel also stated 
that "the final payroll was intended to deal with a variety of issues, including all of the 
explanations enumerated in the DFAR." 

In addition, the response addresses a matter not discussed in detail in any response 
received to date. Counsel stated: 

"Since JEFP filed its Response to the Preliminary Audit Report in 
December 2010, JEFP has become involved in providing extensive 
information to the Department of Justice. Although the Committee is not 
under investigation, it has been necessary for JEFP to incur unanticipated 
expenses, including additional staff and legal costs. These costs do not 
fall within the ambit of typical 'winding down' costs because they are not 
incurred for a Commission audit or compliance with public financing 
laws. Rather, these costs are actually qualified campaign expenses that are 
beyond winding down costs. Because the Committee's efforts have been 
more extensive than anticipated, and have required a large financial 
commitment, JEFP might exceed the limit on winding down costs. (11 
C.F.R. §9034.11.) Therefore, JEFP is seeking a determination from the 
Commission that the Committee may re-allocate those costs as qualified 
campaign expenses. In the alternative, the Committee requests that the 
Commission determine that, due to unforeseen circumstances, these 
expenses be excluded from winding down costs for the purposes of the 
10% limit on such costs." 

In response to the Preliminary Audit Report, Counsel argued that this amount represented a winding down 
expense and identified an amount that represented staff salaries covering the period January 31, 2008, to 
February 7, 2008, as well as an amount that represented a lump-sum payment for expenses. 

I 
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Finally, Counsel stated that the Statement of Net Outstanding Campaign 
Obligations (NOCO) as it appeared in the Draft Final Audit Report (DFAR) values 
JEFP's capital assets at $29,134 but that this valuation is not an accurate reflection of 
the current value ofthe assets. Counsel notes that the DFAR reflects valuation of 
assets from 2008. Since that date, the value ofthese assets has declined dramatically. 
The response explains that electronic items substantially decreased in value with age 
and several ofthese items are no longer functional. Therefore, the value of capital 
assets for NOCO purposes should be reduced to $1,775, the current value ofthese 
assets. Counsel also indicated that it will provide additional documentation. 

The Audit staff offers the following concerning JEFP's response: 

February 7,2008 Payroll- JEFP has offered a number of explanations to 
demonstrate why this payroll should be considered a qualified campaign expense and 
included on the NOCO statement. To date, the Audit staff has not accepted any of the 
explanations. Nor does the Audit staff accept Counsel's current position: that the payroll 
represented a pre-DOl qualified campaign expense because staff salaries were incurred in 
January 2008, or that the payroll covered expenses incurred after 001 but "driven by 
conditions and obligations in existence prior to DOL" 

Counsel has not provided any documentation in support of its positions. Ninety
nine individuals were on the payroll in January 2008. These individuals were paid for 
their services in the normal course. Counsel now states that a portion of the payroll in 
question represents "overtime and extra hours worked during January 2008." However, 
Counsel has provided no documentation that identifies the individuals or the hours each 
individual worked. If a portion of the payroll represented reimbursements for expenses 
incurred by staff while closing offices or returning rental cars after DOl, as well as for 
post-DOl compensation, then documentation in support of these expenses should have 
been maintained. 

Expenditures Associated with Providing Information to the Department of 
Justice - Counsel is seeking a determination from the Commission that allows JEFP 
either to re-allocate the costs associated with providing information to the Department of 
Justice as a qualified campaign expense, or to exclude these winding down expense costs 
from the winding down expense limitation. 

JEPF has not provided any documentation supporting any amounts paid or 
outstanding for providing such services. Further, the Audit staff believes that these type 
of expenditures are permissible winding down costs subject to the winding down expense 
limitation at 11 CFR §9034.11 (b). 

The Explanation and Justification for this regulation appears to contemplate this 
type of activity. While discussing a commenter's argument that the Commission could 
create a fund for primary candidates like the GELAC (which is for general election 
candidates), the Commission provided a number of reasons why such a fund was not 
necessary. The Commission concluded that a new primary legal defense fund for 
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enforcement matters and other legal proceedings (emphasis added), or a primary legal and 
compliance fund similar to a GELAC, is not necessary or appropriate for primary election 
candidates. 

The Explanation and Justification further states: 

"This limitation only applies to the use of public funds or a mixture of 
public and private funds for winding down costs. The final rule allows a 
primary candidate who is in a deficit position at DOl to pay for winding 
down costs in excess of the limitation after the committee's accounts no 
longer contain any matching funds." 

The last matching payment received by JEFP was $4,057,453, on July 17, 
2008. Of this amount, JEFP was only entitled to $1,920,946 ($4,057,453
$2,136,507 (repayment amount)). Based on JEFP's expenditures after July 17,2008, 
the matching funds ($1,920,946) would have been exhausted from JEFP bank 
accounts as of April 30, 2010. Therefore, JEFP can exceed the winding down 
expense limitation without incurring a non-qualified campaign expense(s) since 
matching funds would no longer be in JEFP's bank accounts. See 11 CFR 
§9038.2(b)(2)(iii)(B). 

Valuation of Capital Assets - The Audit staff agrees that the NaCO valuation of 
capital assets is not an accurate reflection of the current value of capital assets, nor should 
it be. The NaCO represents a committee's financial position as of the candidate's date of 
ineligibility. The Regulations include as assets the fair market value of capital assets on 
hand (as of the date of ineligibility). If total liabilities exceed total assets, then the 
candidate is entitled to additional matching funds. 

As is customary, the Audit staff worked with JEFP's representative and agreed that 
the fair market value of capital assets at the candidate's date of ineligibility was $29,134. 
Committees have the option of selling their capital assets or continuing to use them while 
winding down the campaign. Based on Counsel's response, it appears that JEFP 
continued to use some of its capital assets. 

The Audit staff recommends that the Commission find that JEFP was not entitled 
to $2,136,507 of the matching fund payment ($4,057,453) it received on July 17,2008 and 
that JEFP should repay $2,136,507 to the United States Treasury. 

Finding 2. Misstatement of Financial Activity 

The Audit staff recommends that the Commission find that JEFP understated its
 
cash-on-hand balance.
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Finding 3. Failure to Itemize Loan Repayments 

The Audit staff recommends that the Commission find that JEFP failed to itemize 
loan repayments, totaling $4,244,469, on Schedule B-P (Itemized Disbursements) 

Finding 4. Stale-Dated Checks 

The Audit staff recommends that the Commission find that JEFP should pay 
$267,529 to the United States Treasury. 

If the above recommendations are approved, the Audit staff will prepare a 
Proposed Final Audit Report within 30 days of the Commission's vote. 

Should an objection be received, Directive No. 70 states that the Audit Division 
Recommendation Memorandum will be placed on the next regularly scheduled open 
session agenda. 

Documents related to this audit report can be viewed in the Voting Ballot Matters 
folder. Should you have any questions, please contact Mary Moss or Thomas Nurthen at 
694-1200. 

Attachments: 
Draft Final Audit Report of the Audit Division on John Edwards for President 
Office of General Counsel Analysis (DFAR) Received May 12,2011 
Office of General Counsel Analysis (ADRM) Received June 23, 2011 

cc: Office of General Counsel 



Why the Audit 
Was Done 
Federal law requires the 
Commission to audit 
every political committee 
established by a candidate 
who receives public funds 
for the primary 
campaign. I The audit 
determines whether the 
candidate was entitled to 
all of the matching funds 
received, whether the 
campaign used the 
matching funds in 
accordance with the law, 
whether the candidate is 
entitled to additional 
matching funds, and 
whether the campaign 
otherwise complied with 
the limitations, 
prohibitions, and 
disclosure requirements of 
the election law. 

Future Action 
The Commission may 
initiate an enforcement 
action, at a later time, with 
respect to any of the 
matters discussed in this 
report. 

Draft Final Audit Report of the 
Audit Division on 
John Edwards for President 
January 3,2007 - March 31,2008 

About the Campaign (p. 2) 
John Edwards for President is the principal campaign committee 
for John Edwards, a candidate for the Democratic Party's 
nomination for the office of President of the United States. The 
Committee is headquartered in Chapel Hill, North Carolina. For 
more information, see the chart on the Campaign Organization, 
p.2. 

Financial Activity (p. 3) 
•	 Receipts 

o	 Contributions From Individuals $39,643,966 
o	 Matching Funds Received 7,404,083 
o	 BankLoan 8,974,714 
o	 Offsets to Expenditures 967,088 
o Other Receipts 129,527 
Total Receipts $ 57,119,378 

•	 Disbursements 
o	 Operating Expenditures $44,405,156 
o	 Contribution Refunds 3,720,268 
o	 Loan Repayments and Other 

Disbursements 7,383,067 
Total Disbursements $ 55,508,491 

Findings and Recommendations (p. 4) 

•	 Matching Funds Received in Excess of Entitlement 
(Finding 1) 

•	 Misstatement of Financial Activity (Finding 2) 
•	 Failure to Itemize Loan Repayments (Finding 3) 
•	 Stale-Dated Checks (Finding 4) 

26 U.S.c. §9038(a). I 



Draft Final Audit Report of the 
Audit Division on 

John Edwards for President 

January 3, 2007 - March 31, 2008
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Part I 
Background 
Authority for Audit 
This report is based on an audit of John Edwards for President (JEFP), undertaken by the 
Audit Division of the Federal Election Commission (the Commission) as mandated by 
Section 9038(a) of Title 26 of the United States Code. That section states "After each 
matching payment period, the Commission shall conduct a thorough examination and 
audit of the qualified campaign expenses of every candidate and his authorized 
committees who received payments under section 9037." Also, Section 9039(b) of the 
United States Code and Section 9038.I(a)(2) of the Commission's Regulations state that 
the Commission may conduct other examinations and audits from time to time as it 
deems necessary. 

Scope of Audit 
This audit examined: 
I. The receipt of excessive contributions and loans. 
2. The receipt of contributions from prohibited sources. 
3. The receipt of transfers from other authorized committees. 
4. The disclosure of contributions and transfers received. 
5. The disclosure of disbursements, debts and obligations. 
6. The recordkeeping process and completeness of records. 
7. The consistency between reported figures and bank records. 
8. The accuracy of the Statement of Net Outstanding Campaign Obligations. 
9. The campaign's compliance with spending limitations. 
10. Other campaign operations necessary to the review. 

Inventory of Campaign Records 
The Audit staff routinely conducts an inventory of campaign records before it begins the 
audit fieldwork. JEFP's records were substantially complete and the fieldwork began 
immediately. 
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Part II 
Overview of Campaign 

Campaign Organization 

Important Dates 

• Date of Registration January 5, 2007 

• Eligibility Period 

• Audit Coverage 
October 31,2007  January 30, 2008 L 

January 3, 2007 - March 31, 2008 3 

Headquarters Chapel Hill, North Carolina 

Bank Information 

• Bank Depositories Three 

• Bank Accounts 17 Checking, 2 Investment 

Treasurer 

• Treasurer When Audit Was Conducted Julius L. Chambers 

• Treasurer During Period Covered by 
Audit 

Julius L. Chambers 

Mana2ement Information 

• Attended FEC Campaign Finance 
Seminar 

Yes 

• Who Handled Accounting and Paid Staff 
Recordkeeping Tasks 

2 The period during which the candidate was eligible for matching funds began on the date of certification 
of his matching fund eligibility and ended on the date the candidate announced his withdrawal from the 
campaign. See 11 CFR §9033. 

3 Limited reviews of receipts and expenditures were performed after March 31, 2008, to determine whether 
the candidate was eligible to receive additional matching funds. 
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Overview of Financial Activity 
(Audited Amounts) 

Cash on hand @ January 3, 2007 $0 
0 Contributions From Individuals 39,643,966 
0 Matching Funds Received 7,404,083" 
0 Bank Loan 8,974,714 
0 Offset to Expenditures 967,088 
0 Other Receipts 129,527 
Total Receipts $57.119.378 
0 Operating Expenditures 44,405,156 
0 Contribution Refunds 3,720,268 
0 Loan Repayments and Other Disbursements 7,383,067 
Total Disbursements $55,508.491 
Cash on hand (jiJ March 31, 2008 $ 1,610,887 

4	 JEFP received an additional $5,478,795 in matching funds after March 31, 2008 for a total of 
$12,882,878. This represents 61 percent of the maximum entitlement ($21,025,000) a Presidential 
candidate could have received in the 2008 cycle. 
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Part III 
Summaries 

Findings and Recommendations 

Finding 1. Matching Funds Received in Excess of 
Entitlement 
A review of JEFP' s financial activity through December 31, 2008, and estimated winding 
down costs indicated that it received matching funds of more than $2.1 million in excess 
of the Candidate's entitlement. JEFP's Statement ofNet Outstanding Campaign 
Obligations (NOCO) understated its cash-on-hand, overstated its accounts payable and 
winding down expenses. The Audit staff recommended that JEFP provide evidence that 
it did not receive matching funds in excess of the entitlement. 

In response, Counsel for JEFP (Counsel) stated that the payroll of February 7, 2008, 
represents a qualified campaign expense that should be included in the NOCO. Counsel 
also stated JEFP's overall objection to the repayment of matching funds. 

The Audit staff has reviewed JEFP's response and where appropriate made adjustments 
to the NOCO. However, it remains the opinion of the Audit staffthat JEFP received 
matching funds, totaling $2,136,507, in excess of the Candidate's entitlement. (For more 
detail, see p. 6.) 

Finding 2. Misstatement of Financial Activity 
A comparison of JEFP's reported financial activity to its bank records revealed a material 
misstatement of reported cash-on-hand in calendar year 2007 through March 31, 2008. 
JEFP understated its December 31,2007, cash-on-hand balance by $585,814 and 
understated its March 31, 2008, cash-on-hand balance by $468,676. 

The Audit staff recommended that JEFP amend its most recently filed report to correct 
the cash-on-hand balance. 

In response, JEFP materially complied with the recommendation. (For more detail, see p. 
19.) 

Finding 3. Failure to Itemize Loan Repayments 
During audit fieldwork, the Audit staff identified loan repayments, totaling $4,344,469, 
that were not itemized. Although JEFP reported the amounts on the Detail Summary 
Pages and itemized them on Schedule C (Loans) and Schedule C-l (Loans and Lines of 
Credit From Lending Institutions), it did not itemize them on Schedule B-P (Itemized 
Disbursements). 
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The Audit staff recommended that JEFP file amended reports to itemize the loan 
repayments. 

In response, JEFP complied with the recommendation. (For more detail, see p. 20.) 

Finding 4. Stale-Dated Checks 
The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended 
that JEFP provide evidence that the checks are not outstanding or make a payment to the 
United States Treasury. 

In response, JEFP documented that 83 checks, totaling $138,871, were no longer stale
dated as they either had cleared the bank or were for amounts that were determined to be 
not owed. As a result, the remaining 128 stale-dated checks, totaling $141,808, require 
repayment to the United States Treasury. (For more detail, see p. 21.) 

Summary of Amounts Potentially Owed to 
the United States Treasury 

• Finding 1 Matching Funds Received in Excess 
of Entitlement 

$2,136,507 

• Finding 4 Stale-Dated Checks 141,808 

Total Due U.S. Treasury $ 2,278,315 
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Part IV 
Findings and Recommendations 

Finding 1. Matching Funds Received in Excess of 
Entitlement 

Summary 
A review of JEFP's financial activity through December 31,2008, and estimated winding 
down costs indicated that it received matching funds of more than $2.1 million in excess 
of the Candidate's entitlement. JEFP's Statement of Net Outstanding Campaign 
Obligations (NaCO) understated its cash-on-hand, overstated its accounts payable and 
winding down expenses. The Audit staff recommended that JEFP provide evidence that 
it did not receive matching funds in excess of the entitlement. 

In response, Counsel for JEFP (Counsel) stated that the payroll of February 7, 2008, 
represents a qualified campaign expense that should be included in the NaCO. Counsel 
also stated JEFP's overall objection to the repayment of matching funds. 

The Audit staff has reviewed JEFP's response and where appropriate made adjustments 
to the NaCO. However, it remains the opinion ofthe Audit staffthat JEFP received 
matching funds, totaling $2,136,507, in excess of the Candidate's entitlement. 

Legal Standard 
A. Net Outstanding Campaign Obligations. Within 15 days after the candidate's date 
of ineligibility (see definition below), the candidate must submit a statement of "net 
outstanding campaign obligations." This statement must contain, among other things: 

•	 the total of all committee assets including cash on hand, amounts owed to the 
committee and capital assets listed at their fair market value; 

•	 the total of all outstanding obligations for qualified campaign expenses; and 
•	 an estimate of necessary winding-down costs. 11 CFR §9034.5(a). 

B. Date of Ineligibility. The date of ineligibility is whichever of the following dates
 
occurs first:
 

•	 the day on which the candidate ceases to be active in more than one state; 
•	 the 30th day following the second consecutive primary in which the candidate 

receives less than 10 percent of the popular vote; 
•	 the end of the matching payment period, which is generally the day when the 

party nominates its candidate for the general election; or 
•	 in the case of a candidate whose party does not make its selection at a national 

convention, the last day of the last national convention held by a major party in 
the calendar year. 11 CFR §§9032.6 and 9033.5. 
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c. Qualified Campaign Expense. Each of the following expenses is a qualified 
campaIgn expense. 

•	 An expense that is: 
o	 incurred by or on behalf of the candidate (or his or her campaign) during the 

period beginning on the day the individual becomes a candidate and 
continuing through the last day of the candidate's eligibility under II CFR 
§9033.5; 

o	 made in connection with the candidate's campaign for nomination; and 
o	 not incurred or paid in violation of any federal law or the law of the state 

where the expense was incurred or paid. II CFR §9032.9(a). 
•	 An expense incurred for the purpose ofdetennining whether an individual should 

become a candidate, if that individual subsequently becomes a candidate, 
regardless of when that expense is paid. II CFR §9034.4(a)(2). 

•	 An expense associated with winding down the campaign and tenninating political 
activity. 11 CFR §9034.4(a)(3). 

•	 Monetary bonuses paid after the date of ineligibility for committee employees and 
consultants, provided that they are paid in recognition of campaign related 
activities or services; pursuant to a written contract made before the date of 
ineligibility; and, no later than 30 days after the date of ineligibility. 
11 CFR §9034.4(a)(5). 

D. Value of Capital Assets. The fair market value of capital assets is 60 percent of the 
total original cost of the assets when acquired. A candidate may claim a lower fair 
market value for a capital asset by listing the asset on the NOCO statement separately and 
demonstrating, through documentation, the lower fair market value. 11 CFR 
§9034.5(c)(I). 

E. Entitlement to Matching Payments after Date of Ineligibility. If, on the date of 
ineligibility, a candidate has net outstanding campaign obligations as defined under 11 
CFR §9034.5, that candidate may continue to receive matching payments provided that 
he or she still has net outstanding campaign debts on the day the matching payment is 
made. 11 CFR §9034.1(b). 

F. Winding Down Limitation. The total amount of winding down costs that may be 
paid for, in whole or part, with matching funds shall not exceed the lesser of: 

•	 10 percent of the overall expenditures limitation pursuant to 11 CFR 9035.1: or 
•	 10 percent of the total of: 

o	 The candidate's expenditures subject to the over expenditure limitation as of 
the candidate's date of ineligibility; plus 

o	 The candidate's expenses exempt from the expenditure limitations as of the 
candidate's date of ineligibility. 11 CFR §9034.l1(b)(1) and (2). 
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Facts and Analysis 

A. Facts 
The Audit staff prepared a Statement ofNet Outstanding Campaign Obligations as of 
January 30, 2008, the Candidate's date of ineligibility (DOl). The Audit staff presented 
the audited statement that appears on the next page in the Preliminary Audit Report. This 
statement was based on the review of JEFP's financial activity through December 31, 
2008 and included estimates for winding down costs thereafter. The Audit staff and 
JEFP agreed on all NOCO components except for accounts payable for qualified 
campaign expenses. 
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John Edwards for President
 
Statement of Net Outstanding Campaign Obligations
 

As of January 30, 2008
 
Prepared thru April 30, 2010
 

Primary Election Cash-in-Bank
 
General Election Cash-in-Bank
 
Accounts Receivable
 
Capital Assets
 

Total Assets 

Liabilities 

Primary Election Accounts Payable for Qualified 
Campaign Expenses @ 1/30/08 
Refund of General Election Contributions 
Loan Payable @ 1130/08 
Actual Winding Down Costs (1/31/08 - 4/30/10) 
Estimated Winding Down Costs (5/1/1 0 - 12/31/11) 
Payable to U.S. Treasury - Stale-Dated Checks 

Total Liabilities 

$3,971,887 
3,321,290 

455,789 
29,134 

$ 7,778,100 

$2,313,509 
3,321,290 
8,974,713 
2,584,568 
1,423,060 

72,583 
[a] 

$18,689,723 

Net Outstanding Campaign Obligations (Deficit) as of January 30, 2008 ($10,911,623) 

Footnote to NOCO Statement: 

[a] Estimated winding down costs will be compared to actual winding down costs and adjusted accordingly. 

Shown below are adjustments for funds received after January 30, 2008 and through July 
17,2008. 

Net Outstanding Campaign Obligations (Deficit) as of 1130/08 

Private Contributions Received 1/31/08 through 7/16/08 

Interest Income Received 1/31/08 through 7/16/08 

Matching Funds Received 1/31/08 through 7/16/08 

Remaining entitlement as of 7/16/08 

Matching Funds Received 7/17/08 

Amount Received in Excess of Matching Fund Entitlement 

($ 10,911,623) 

358,983 

22,110 

8,825,425 

($ 1,705,105) 

4,057,453 

$ 2,352,348 
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As a result, in the Preliminary Audit Report, the Audit staff concluded that JEFP was not 
entitled to $2,352,348 of the matching fund payment ($4,057,453) it received on July 17, 
2008. 

1. Cash-In-Bank 
The primary difference between the NOCO presented on the previous page and those 
prepared by JEFP is the cash-in-bank balance. JEFP understated cash by $4.5 
million. Most of the understatement of cash represented funds received for the 
general election during the primary election period. The understatement of assets 
caused the NOCO statements to show a larger deficit and matching fund entitlement 
than was the case. The Audit staff and JEFP agree on the cash balances presented in 
the NOCO statement. 

2. Accounts Payable for Qualified Campaign Expenses - Payroll 
Even though JEFP's accounts payable figure on its NOCO was not accurate, the 
Audit staff and JEFP now agree on the amount of accounts payable, except for the 
February 7, 2008 payroll. The Audit staff's calculation of accounts payable on the 
NOCO statement does not include $556,871 in payroll paid on February 7, 2008. 
Absent further documentation, $556,871 is considered to be a monetary bonus paid to 
99 employees. As noted in the legal standards, in order to be a qualified campaign 
expense, monetary bonuses paid after DOl to employees in recognition of campaign
related activities or services must be paid no later than 30 days after DOl and 
provided for pursuant to a written contract made prior to DOl (11 CFR 
§9034.4(a)(5)). JEFP representatives confirmed that there were no written contracts. 

JEFP paid staff twice monthly from inception through January 30, 2008. In January 
2008, the payroll periods ended on January 15,2008 and January 30, 2008. On 
January 31, 2008, another pay period concluded. This payroll totaled $761,193 and 
was paid on February 7, 2008. The amount, in effect, tripled each employee's pay for 
the month of January. Throughout the audit fieldwork, the Audit staff made 
numerous requests for an explanation and documentation of this payroll. 

B. Preliminary Audit Report & Audit Division Recommendation 

1. First Exit Conference
 
This matter was presented to JEFP at the exit conference held on February 3, 2009.
 
The Audit staff provided its NOCO and workpapers supporting all NOCO
 
components.
 

Subsequently, the Assistant Treasurer responded that the purpose of the February 7, 
2008 payroll was to reimburse employees who had not been paid their entire salary 
due to limited funds available beginning sometime in August 2007. Although 
requested, JEFP provided no specific details to explain how this payroll was 
calculated or what employees were not paid their full salary. At the exit conference, 
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the Audit staff made the Assistant Treasurer aware that documentation supporting this 
payroll had not been made available. 

During the exit conference response period, the Audit staff analyzed JEFP's payroll 
for the period August 2007 through January 2008. The review indicated that JEFP's 
explanation was incorrect. Employees were paid in full from August 2007 through 
January 15, 2008. However, during the following pay period, which ended January 
30, 2008, employees received half of their normal net pay.5 Therefore, the Audit 
staff considered that portion of the February 7, 2008 payroll necessary to make up the 
difference in net pay plus associated employee/employer payroll taxes ($204,322) to 
be a qualified campaign expense and included the amount on the NaCO in accounts 
payable. The Audit staff considered the remaining portion of the February 7, 2008 
payroll, or $556,871, a non-qualified campaign expense and not included in the 
NaCO payables. 

Subsequently, JEFP provided a second explanation of this payroll. The Assistant 
Treasurer indicated that as of January 1,2008, campaign staff worked 24 hours a day, 
seven days a week, with the understanding that salary would be increased for those 
affected. The Assistant Treasurer further indicated that JEFP did not have sufficient 
funds to pay the increased salary on the normal pay dates in January and that after 
001, JEFP calculated the total amount due each employee and paid the increased 
salary on February 7, 2008. It is JEFP's opinion that the February 7,2008 payroll 
represents a qualified campaign expense, which was due at DOl and therefore should 
be included in the NaCO. 

With respect to resources not being available during January 2008 to pay the 
increased salaries, JEFP records indicate its average daily cash was approximately 
$4.2 million for January, excluding general election contributions, which could not be 
used for primary expenses. Further, JEFP offered no explanation as to how the 
increased amount was calculated or how and when employees were notified; nor did 
it provide any documentation for the decision to increase salary. As a result, the 
Audit staff did not accept JEFP's explanation. 

The Audit staff notified JEFP of its conclusion by email and gave JEFP 10 days to 
respond. The email explained that $556,871, representing employee net pay and 
employee/employer payroll taxes, would not be included in the NaCO. Counsel 
objected to the notification by email and demanded a second exit conference. 

5	 It is not clear why this payroll was reduced. As can be seen from the NaCO statement, JEFP appears to 
have had funds available to meet the payroll, even setting aside the general election contributions, which 
could not be used for primary expenses. 
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2. Second Exit Conference
 
Although not required, a second exit conference was held on April 2, 2009.
 

Payroll 
The Audit staff again informed JEFP that $556,871 of salary and payroll taxes 
were considered non-qualified campaign expenses, excludable from the NOCO. 
Counsel offered as a possible (third) explanation that certain staff may have 
traveled to state office locations in order to clean out the offices and return rental 
cars. However, no documentation supporting this explanation was provided. 
Again, the Audit staff provided JEFP an additional 10-day response period. 

In response, Counsel stated that in December 2007, JEFP determined that those 
staying through the end of the campaign would receive a salary increase, which 
would be paid out as permitted by JEFP resources. JEFP intended this pay 
increase primarily to compensate staff for the fact that JEFP dispatched staff to 
many different field locations throughout the country for the January primaries 
and caucuses, placing them on an around-the-clock schedule. JEFP also designed 
the increase in pay to cover increased costs that staffers incurred because they 
were on the road. In addition, Counsel stated that on January 30, 2008, the date of 
ineligibility, JEFP had approximately 70 office and volunteer sites in several 
cities in various states. JEFP had deployed staff to these locations, where it was 
necessary to clean out and close field offices. JEFP determined that it would be 
more efficient to pay these individuals a finite amount instead of asking 
employees to turn in receipts for reimbursement. According to Counsel, this 
would have been a difficult accounting process, which JEFP could more 
efficiently manage by a lump-sum salary payment. 

A few days later, JEFP provided a schedule that reflected JEFP's determination 
that all employees received a 31 percent increase in salary between December 23, 
2007 and February 15,2008, which was paid in one lump sum on February 7, 
2008. JEFP gave examples of three different employees and how this paycheck 
would have been allocated between payable and winding down categories. 

With respect to the accounting burden of paying travel expenses, JEFP had 
accounting procedures in place for handling travel reimbursements. Throughout 
the campaign, the staff submitted travel reimbursements. Some were included in 
the NOCO's accounts payable. The effect ofa campaign increasing salary in lieu 
of paying for travel reimbursements creates additional expenses for the campaign, 
such as the employer's share of payroll taxes, not to mention the additional tax 
burden placed on employees. While it is reasonable that some staff would have 
been involved in the office closeout process, it is not likely that all staff, such as 
the chief of staff, chief financial officer or finance director, took part in this effort. 
The close out took place after DOl when only 14 people remained on the payroll. 
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Estimated Winding Down Expenses 
In response, JEFP estimated it would spend a total of $2,771,004 in winding down 
expenses for calendar years 2009 through 2011 ($969,972 for 2009, $959,972 for 
2010, $841,060 for 2011). 6 For the period January 31, 2008 through April 30, 
2010, estimates were converted to actual winding down expenses. Based on 
JEFP's actual spending from January 2009 through April 2010, the Audit staff 
calculated that estimated winding down expenses for the period of May 1, 2010 
through December 31, 2011, $1,423,060 may be necessary to wind down the 
campaign. With the exception of the adjustment for storage costs, the Audit 
staffs remaining estimated winding down expenses are very close to the amount 
calculated by JEFP. 

It should be noted that throughout the post-audit period, the Audit staff 
consistently monitored estimated winding down expenses. Bank records and 
reported activity are reviewed in order to convert estimated winding down 
expenses to actual winding down expenses. 

JEFP's Overall Objection to the Repayment of Matching Funds 
JEFP argues that the combination of a shortfall in the Presidential Primary 
Matching Payment Account (Matching Payment Account) and the lack of a 
quorum in the Commission during the first half of 2008 put JEFP at a 
disadvantage with respect to the receipt of matching funds. JEFP argued that 
matchable contributions received prior to DOl should be matched regardless of 
whether there are qualified campaign expenses to pay, and concluded that the 
failure to match these contributions violates the First Amendment rights of both 
the candidate and those individuals who contributed to the candidate's committee. 

With respect to JEFP's response, the Audit staff believes that under 26 USC §9033(c)(2), 
a candidate who has passed the date of ineligibility is not entitled to any further matching 
fund payments except to defray qualified campaign expenses incurred before the 
candidate became ineligible. The fact that JEFP received contributions that otherwise 
would be matchable does not determine whether the candidate is eligible for further 
payments. The intent of this section is to allow the candidate to receive matching funds 
after the date of ineligibility only to pay debts for qualified campaign expenses. In 
implementing this provision, the Commission considered both debts incurred before the 
date of ineligibility and necessary costs of wrapping up the campaign. It also established 
a procedure to monitor whether the candidate still has qualified campaign expenses to be 
paid prior to each post date of ineligibility payment, known as the NOCO Statement. 7 

Finally, the possibility of a shortage in the Matching Payment Account is recognized and 
an equitable distribution calculation is specified in both 26 USC §9037(b) and 11 CFR 
§9037.2. That equitable distribution formula was followed. 

6	 In its 2009 estimates, JEFP included storage costs of $18,000 for the next seven years. JEFP 
inadvertently included this same cost in its 2010 and 2011 estimates. The necessary adjustment has been 
made. 

7	 See 11 CFR 9034.1 (b), and 9034.5 
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Subsequent to the date of ineligibility, campaigns are required to submit a NaCO 
indicating the campaign has sufficient net debt to justify additional matching funds. The 
last matching fund payment JEFP received was $4,057,453 on July 17,2008. This 
payment was based on a NaCO filed on June 25, 2008 that reflected net debt of 
$4,684,340. However, as previously noted, that NaCO statement was misstated. 

There is no question that the combination of the shortfall in the Matching Payment 
Account and the Commission's lack of a quorum delayed payments. The Commission 
took all steps in its power to minimize the impact on all matching fund recipients. All 
matching fund requests received through December of 2007 were processed and certified 
while the Commission still had a quorum. That allowed the Treasury Department to 
begin making payments as soon as funds became available without the need for further 
Commission action. All payments certified by the Commission before January 1, 2008 
were paid as funds became available between February and April 2008. This procedure 
also allowed campaigns to borrow funds using the matching funds as collateral. JEFP 
used this avenue to borrow $8.9 million in November and December 2007, before any 
payments could have been made under any circumstances. Even though the Commission 
could not certify any payments during the first half of 2008, matching fund requests 
received after January 1,2008 were processed, and the campaigns were informed of the 
matchable amount. Campaigns could use those amounts as collateral for loans if they 
desired. Finally, any additional expenses incurred by campaigns as a result of these 
circumstances, such as interest on loans or increased legal costs, would have been treated 
as qualified campaign expenses and could have resulted in an additional matching fund 
entitlement. 

In summary, although it is true that matching fund payments were delayed during the first 
half of 2008, the Act and Commission's regulations are clear that in order to receive 
matching fund payments after the date of ineligibility, a candidate must have net 
outstanding campaign obligations on the date that the matching fund payments are made. 
JEFP does not argue that it had sufficient obligations to justify the full amount it received 
and agrees that it significantly understated its assets on its NaCO Statement. The fact 
that JEFP may have received contributions before the date of ineligibility that were not 
matched or that payments were delayed for reasons beyond the control of the 
Commission or JEFP, does not allow JEFP to receive matching fund payments after the 
date of ineligibility in excess of the amount of qualified campaign expenses to be paid. 

Based on the above, JEFP was not entitled to $2,352,348 of the matching funds payment 
($4,057,453) it received on July 17,2008. Therefore, the Audit staff recommended that 
JEFP demonstrate that it did not receive matching funds in excess of its entitlement. The 
Preliminary Audit Report noted that absent such a demonstration, the Audit staff will 
recommend that the Commission make a determination that $2,352,348 in matching 
funds is repayable to the United States Treasury. 

C. Committee Response to the Preliminary Audit Report
 
In response to the Preliminary Audit Report, Counsel related that there were no major
 
discrepancies with the NaCO. Counsel continued to maintain, however, that the entire
 



15 

February 7, 2008 payroll should be considered a qualified campaign expense and not as a 
bonus. 

Counsel also restated JEFP's overall objection to repayment of Matching Funds as 
discussed in its exit conference response on page 13 of this report. 

In addition, Counsel provided another explanation for the February 7, 2008 payroll and 
included a chart that categorized that portion of the payroll in dispute differently from its 
previous explanations. 

JEFP's Breakdown of That Portion of the February 7, 2008, Payroll in Dispute: 

Additional Make-up Salary $ 44,917 
Winding Down Expenses 

Salary January 31,2008 through February 7, 2008 $187,567 
Lump Sum Payment for Expenses $320,659 

Total $553,1431! 

JEFP provided a chart that indicated it reduced the salary of six employees in 2007. 
Although JEFP provided no documentation to support this chart, it concluded that these 
six employees were owed $44,917 and that, at a minimum, this amount should be added 
to the $204,322 that the Audit staff recognized as permissible make-up salary. 

JEFP indicated that the remaining portion of the February 7,2008 payroll was for 
winding down costs, which are qualified campaign expenses. The two main components 
of these winding down costs were staff salaries and lump sum payments made to staff to 
reimburse for travel, lodging and meal expenses incurred during the month of January, 
and through February 7, 2008. 

According to the response, staff salaries for the period of January 31, 2008 through 
February 7, 2008 totaled $187,567, an average $3,552 per staff. Lump sum payments for 
expenses totaled $320,659, an average reimbursement of$3,239 per staff. 

The Audit staff reviewed JEFP's response and offers the following: 

Make-up Salary - $44,917. The Audit staff conducted a review of the available payroll 
records for each individuallisted by JEFP. The payroll records supported a reduction in 
pay for the six employees, totaling $44,917. However, one of the six individuals listed, 
(make-up salary - $16,500) was not paid on February 7, 2008. Therefore, any reduction 
in pay for this individual is irrelevant when discussing the February 7, 2008 payroll. This 
individual received a payment of$7,675 for salary on February 11,2008 that had already 
been included in accounts payable on the NOCO. As a result, the Audit staff included an 
additional $28,417 ($44,917 - $16,500) as a qualified campaign expense on the NOCO. 

The amount in dispute is actually $556,871. JEFP's total is misstated by $3,728. 8 
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Winding Down Salary - $187,567 January 31, 2008, to February 7, 2008. JEFP 
indicated that winding down salaries for the period averaged $3,552 per employee. JEFP 
appears to be saying that this payroll represented salary payments for only 53 (of the 99) 
individuals paid on February 7, 2008 ($187,567/ $3,552). JEFP has not provided any 
documentation that identifies the staff members who were paid. This new explanation is 
inconsistent with the fact that 99 individuals were paid on February 7, 2008. 

Further, if the average salary per staff member ($3,552) is incorrect and JEFP meant that 
all 99 individuals were paid for winding down activities during this period, it should be 
noted that 14 of these individuals remained on the payroll and received their normal 
salary for this same period on February 15, 2008 (pay period January 31, 2008 through 
February 14,2008). The amount of that payroll has always been included in the NaCO 
as a winding down expense. The Audit staff does not accept JEFP's explanation. 

Lump Sum Payment for Expenses - $320,659. JEFP claimed that all 99 individuals 
incurred expenses for winding down the campaign ($320,659 / $3,239). However, JEFP 
has not provided documentation demonstrating that all 99 individuals incurred expenses 
or retained any documentation supporting these expenses. 

The response stated that high-level staff performed winding down duties such as 
organizing and archiving financial docwnents, contacting vendors, thanking donors and 
coordinating with the candidates. It is unlikely these types of activities would generate 
reimbursed expenses. Again, these high-level employees, 14 in total, received their 
normal pay covering the same period, likely for performing these same tasks. As 
indicated above, the amount of the February 15,2008 payroll (January 31, through 
February 14,2008) was included in the NaCO as a winding down expense. The Audit 
staff does not accept JEFP's explanation. 

Finally, incurring salary and documented reimbursed expenses after the candidate's date 
of ineligibility would be considered permissible winding down expenses. Even if the 
Commission were to accept JEFP's explanation with respect to the amount in question 
($528,454 ($556,871 - $28,417)), the NaCO statement presented on page 18 includes 
maximum allowable amount of winding down expenses. Including this amount would 
require an adjustment to the remaining estimated winding down expenses presented in 
that NaCO but would not affect the amount of matching funds determined to be in 
excess of the candidate's entitlement. JEFP would still be required to make a repayment 
of matching funds, totaling $2,136,507. 

Specifically, based on JEFP's actual winding down expenses during the post ineligibility 
period, the Audit staff estimated that JEFP will spend an additional $1,216,981 in 
winding down expenditures and reach the winding down limit ($4,205,000) by August 
31,2012. As previously stated, should the Commission accept JEFP's position on the 
remaining $528,454 the Audit staff would reduce estimated winding down expenses to 
$688,527 ($1,216,981 - $528,454). As a result, assuming a constant level of winding 
down spending, JEFP would reach the winding down limit by October 2011. The 
repayment would remain at $2,136,507. If, however, the Commission does not accept 
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JEFP's explanation and JEFP spends less than the winding down estimate shown, the 
repayment would increase accordingly. 

The Audit staff continues to believe that only $232,739 ($204,322 + $28,417) of the 
February 7, 2008 payroll represented a qualified campaign expense. The remaining 
$528,454 represented a non-qualified campaign expense. 

Additional NOCO Adjustments 
Based on JEFP's response to Finding 4, Stale-Dated Checks, the following components 
of the NOCO have been adjusted accordingly: (l) Cash-in-bank, (2) Accounts Payable 
for Qualified Campaign Expenses and (3) Payable to U.S. Treasury - Stale-Dated 
Checks. 

The Audit staff revised the NOCO to include all revisions discussed above. We have also 
calculated actual winding down expenses through December 31, 2010 and updated the 
estimated winding down expenses through August 31, 2012. The revised NOCO appears 
on the following page. 
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John Edwards for President
 
Statement of Net Outstanding Campaign Obligations
 

As of January 30, 2008
 
Prepared thru December 31,2010
 

Assets 

Primary Election Cash-in-Bank $3,968,555 

General Election Cash-in-Bank 3,321,290 

Accounts Receivable 455,789 

Capital Assets 29,134 

Total Assets	 $ 7,774,768 

Liabilities 

Primary Election Accounts Payable for Qualified Campaign 
Expenses @ 1/30/08 

Refund of General Election Contributions 

Loan Payable @ 1/30/08 

Actual Winding Down Costs (1/31/08 - 12/31/10) 

Estimated Winding Down Costs (I/11l1 - 8/31/12) 

Payable to U.S. Treasury - Stale-Dated Checks 

$2,341,276 

3,321,290 

8,974,713 

2,988,019 

1,216,981 
59,953 

[a] 

Total Liabilities $18,902,232 

($11,127,464)Net Outstanding Campaign Obligations (Deficit) as of January 30,2008 

Footnote to NOCO Statement: 

[a]	 Estimated winding down costs have been calculated not to exceed limitations at II CFR §9034.II(b). 

Shown below are adjustments for funds received after January 30, 2008 through July 17, 
2008. 

($ 11,127,464)Net Outstanding Campaign Obligations (Deficit) as of 1130/08 

358,983Private Contributions Received 1/31/08 through 7/16/08 

22,110Interest Income Received 1131108 through 7/16/08 

8,825,425Matching Funds Received 1131108 through 7/16/08 

($ 1,920,946)Remaining entitlement as of7/16/08 

4,057,453Matching Funds Received 7/17/08 

$ 2,136,507Amount Received in Excess of Matching Fund Entitlement 
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As a result, JEFP was not entitled to $2,136,507 of the matching fund payment
 
($4,057,453) it received on July 17,2008. The Audit staff believes that JEFP should
 
make a repayment of$2,136,507 to the United States Treasury.
 

IFinding 2. Misstatement of Financial Activity 

Summary 
A comparison of JEFP's reported financial activity to its bank records revealed a material
 
misstatement of reported cash-on-hand in calendar year 2007 through March 31, 2008.
 
JEFP understated its December 31,2007, cash-on-hand balance by $585,814 and
 
understated its March 31,2008, cash-on-hand balance by $468,676.
 

The Audit staff recommended that JEFP amend its most recently filed report to correct
 
the cash-on-hand balance.
 

In response, JEFP materially complied with the recommendation.
 

Legal Standard
 
Contents of Reports. Each report must disclose:
 
•	 the amount of cash-on-hand at the beginning and end of the reporting period; 
•	 the total amount of receipts for the reporting period and for the election cycle; 
•	 the total amount of disbursements for the reporting period and for the election cycle; 

and 
•	 certain transactions that require itemization on Schedule A (Itemized Receipts) or 

Schedule B (Itemized Disbursements). 2 U.S.c. §434(b)(1), (2), (3), (4), and (5). 

Facts and Analysis 

A.	 Facts 
During fieldwork, a comparison of JEFP's reported financial activity to its bank records 
revealed a material misstatement of reported cash-on-hand for calendar year 2007 
through March 31, 2008. The ending cash-on-hand balance for calendar year 2007 was 
understated by $585,814 and the ending cash-on-hand balance as of March 31,2008 was 
understated by $468,676. 

B.	 Preliminary Audit Report & Audit Division Recommendation 
The misstatement of cash-on-hand was primarily due to two factors. First, JEFP 
understated unitemized receipts, most of which represented small credit card transactions. 
This was due to a contribution processing software malfunction. JEFP was unaware of 
this problem until the audit fieldwork. Second, certain disbursements, although initially 
reported, were inadvertently voided and missing from the amended reports. 

This matter was discussed at the exit conference. The Audit staff provided JEFP 
representatives copies of the Audit staffs bank reconciliations and JEFP indicated a 
willingness to correct the misstated cash-on-hand figures. 
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The Audit staff recommended that JEFP amend its most recently filed report to correct 
the cash-on-hand balance, with an explanation that the change resulted from a prior 
period audit adjustment. It was also recommended that JEFP reconcile the cash balance 
of its most recent report to identify any subsequent discrepancies that may have affected 
the adjustments recommended by the Audit staff. 

C. Committee Response to the Preliminary Audit Report
 
In response, JEFP amended its reports and reiterated that the misstatements were the
 
result of an anomaly in the software used by JEFP.
 

IFinding 3. Failure to Itemize Loan Repayments 

Summary 
During audit fieldwork, the Audit staff identified loan repayments, totaling $4,344,469, 
that were not itemized. Although JEFP reported the amounts on the Detail Summary 
Pages and itemized them on Schedule C (Loans) and Schedule C-l (Loans and Lines of 
Credit From Lending Institutions), it did not itemize them on Schedule B-P (Itemized 
Disbursements). 

The Audit staff recommended that JEFP file amended reports to itemize the loan 
repayments. 

In response, JEFP complied with the recommendation. 

Legal Standard 
When to itemize. When a loan repayment is made to any person in any amount, the 
committee must report the: 

name and address of the payee; and 
date and amount of payment. 2 V.S.c. §434(b)(S)(D) and 11 CFR 
§104.3(b)(4)(iii). 

Facts and Analysis 

A. Facts 
During fieldwork, the Audit staff identified loan repayments, totaling $4,344,469, which 
JEFP did not itemize. Although JEFP included the aggregate amount of these payments 
on the detailed summary pages, it failed to provide supporting Schedules B-P, itemizing 
the payments. 

B. Preliminary Audit Report & Audit Division Recommendation 
This matter was discussed at the exit conference. There was no obvious reason why the 
loan repayments were not itemized, but a JEFP representative agreed to amend the 
committee's reports as necessary. 

The Audit staff recommended that JEFP file amended reports itemizing the loan 
repayments on Schedule B-P, line 27(b). 
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C. Committee Response to the Preliminary Audit Report
 
In response, JEFP filed amended reports itemizing the loan repayments.
 

IFinding 4. Stale-Dated Checks 

Summary 
The Audit staff identified 202 stale-dated checks, totaling $267,529, and recommended 
that JEFP provide evidence that the checks are not outstanding or make a payment to the 
United States Treasury. 

In response, JEFP documented that 83 checks, totaling $138,871, were no longer stale
dated as they either had cleared the bank or were for amounts that were determined to be 
not owed. As a result, the remaining 128 stale-dated checks, totaling $141,808, require 
repayment to the United States Treasury. 

Legal Standard 
Handling Stale-Dated (Uncashed) Checks. If a committee has issued checks that the 
payees (creditors or contributors) have not cashed, the committee must notify the 
Commission of its efforts to locate the payees and encourage them to cash the 
outstanding checks. The committee must also submit a check payable to the United 
States Treasury for the total amount of the outstanding checks. 11 CFR §9038.6. 

Facts and Analysis 

A. Facts 
During fieldwork, the Audit staff identified 202 stale-dated checks, totaling $267,529. 
The checks were dated between February 22,2007 and May 21, 2008 and had not cleared 
the bank as of February 28,2010. A majority of the stale-dated checks represented 
refunds of general election contributions. 

B. Preliminary Audit Report & Audit Division Recommendation 
This matter was discussed at the exit conference during which the Audit staff provided 
JEFP representatives with a schedule of the stale-dated checks. In response, JEFP 
indicated that it contacted a number of individuals/vendors and reissued $114,481 in 
stale-dated checks but did not provide the check numbers of the reissued checks. 
Without the check numbers, the Audit staff could not determine whether any of the 
reissued checks had cleared the bank. 

In the Preliminary Audit report, the Audit staff recommended that JEFP provide evidence 
that: 

•	 the $114,481 in reissued checks have cleared the bank by providing copies of the 
front and back of the negotiated checks along with bank statements; 
and 

•	 the remaining stale-dated checks, totaling $153,048 ($267,529 - $114,481) had 
either been reissued and cleared JEFP's bank or had been voided because no 
obligation exists. 
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Absent such evidence, the Audit staff recommended that JEFP pay $267,529 to the 
United States Treasury. 

C. Committee Response to the Preliminary Audit Report 
In its response, JEFP stated that 83 checks, totaling $138,871, should be removed from 
the stale-dated check list and provided documentation in support of its position. 

Based on a review of JEFP's response and the documentation presented, the Audit staff 
identified that 74 checks, totaling $125,721, were no longer stale-dated. For the 
remaining stale-dated checks, JEFP did not provide sufficient documentation to support 
its position that no obligation existed or that the checks had cleared the bank as of 
December 31, 2010. Therefore, JEFP is required to pay the United States Treasury for 
the remaining 128 stale-dated-checks, totaling $141,808. 
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This Response is submitted on behalf of John Edwards for President ("JEFP" or 
"Committee") regarding the Draft Final Audit Report of the Audit Division on John Edwards for 
President ("OFAR" or "Draft"). The Draft recommends that the Commission determine that 
JEFP make a repayment of $2,278,315. This response discusses the following issues involved in 
the Audit Division's recommendations: 1) $528,454 in payroll expenses; 2) $2,136,507 in 
excess entitlement; and 3) valuation of capital assets. 

1. Payroll Issue 

The Audit Division maintains that $528,454 of JEFP's final payroll is a non-qualified 
campaign expense. The primary issue raised here is whether it is reasonable to treat this amount 
paid to staff as a qualified campaign expense related to their activities before the candidate's date 
of ineligibility ("001"). The Committee strongly asserts that not only is it reasonable but it is 
clear that the entire final payroll, including the $528,454 amount challenged by the Audit 
Division, should be treated as a pre-DOl qualified campaign expense. As the Committee has 
stated, this amount was paid to staff for several reasons: 

1) To compensate them for overtime and extra hours they were required to work during 
January, 2008; 

2) To compensate them for remaining with the campaign after 001 to perform functions 
relating to close out of campaign offices, something that was an absolute necessity for 
JEFP; and 

3) To compensate them for extra expenses they may have incurred, including assisting 
in the close out of the campaign (vacating office space, returning leased equipment, 
rental car returns, etc.). 

The final payroll amount was to compensate staff for their work prior to 001 and to deal 
with obligations (leased office space, rental cars, leased equipment, etc.) that were undertaken by 
the campaign prior to 001. As such, the final payroll amount that the Audit Division is 
challenging is a qualified campaign expense. 1 This expenditure occurred within several days of 

1 The Audit Division recognizes that JEFP's position is " ... that the February 7,2008 payroll is a qualified campaign 
expense, which was due at DOl and therefore should be included in the NOCO as such." (DFAR, page II.) 



Utrecht & Phillips, PLLC 
John Edwards for President - Response to Draft Final Audit Report 
June 13,2011 
Page 2 of7 

the end of the campaign, was driven by conditions and obligations in existence prior to 001 and 
should be treated on the same basis as other pre-DOl campaign expenditures. 

The Audit Division's approach in the DFAR essentially expects a committee to cease all 
expenditures at the moment a campaign ends, and presumes that staff salaries must remain static, 
despite increased workload taken on by employees or despite the fact that JEFP needed to retain 
staff at least for a few days to perform functions critical to closing out the campaign.2 It is 
unwarranted for the Audit Division to presume that JEFP was barred from paying staffers who 
remained with the campaign to close offices and return rental equipment and vehicles. The 
Audit Division apparently presumes 001 is a pre-planned event, the date of which is known in 
advance, and a date by which all obligations would have been satisfied. However, actual events 
on the ground do not work that way. In the case of JEFP, the candidate's withdrawal 
announcement was sudden and unexpected. It occurred when a majority of staff was scattered 
throughout the early caucus and primary states. The abrupt change required staff to assist in 
closing down sites in over 70 far-flung locations, then return to their home offices to close down 
those sites. If staff had not performed these functions, JEFP would have incurred huge costs 
with landlords, utility companies, equipment and car rental companies. It is unfathomable that 
the Audit Division refuses to treat any of the cost for staff salary to perform these functions as a 
qualified campaign expense. 

The Audit Division's rigidity is not mandated by the regulations, nor is it realistic. The 
Audit Division relies on a regulation dealing with bonuses to reach its conclusion. 3 This 
regulation does not bar bonuses but specifically allows them. However, bonuses are not at issue 
here; the issue is compensation paid commensurate with work actually performed. Accordingly, 
a far more rational approach than that offered in the OFAR is to recognize that many 
expenditures occurring within several days of the end of a campaign are driven by conditions and 
obligations set in place prior to the date of eligibility and should be treated on the same basis as 
those expenditures. The Commission has a duty to administer the public financing program and 
apply its regulations in a manner that results in a rational, consistent approach to the practical 
realities facing a campaign. 4 

Moreover, as stated above, a portion of the final payroll was paid to staff to cover any 
expenses incurred in closing out the campaign operation. These expenses would have been 
incurred by staff for travel, lodging, meals and any expenses involved in moving out of the 

2 Potentially, the Committee could have been required to pay some of these staffers overtime for extra hours worked 
in January 2008. 

3 II C.F. R. §9034.4(a)(5). 

4 General election public financing provisions recognize that campaigns need the flexibility to make expenditures 
"post-DOl" -- or, in that case, "post expenditure report period" -- that are nevertheless treated as "pre-DOl" qualified 
campaign expenses because it is not possible to simply shut a campaign down on the same day a candidate drops out 
of the race. Those regulations allow campaigns to incur expenses through the end of the expenditure report period 
or 30 days after the election for staff salaries or other expenses. See 2 U.S.c. §§9002(12), 9004(c)(I) and II C.F.R. 
§§9002.12, 9002.11(a)(2). This is a rational, coherent approach to the practical realities facing a campaign at 
closing and should guide the Commission in its determination in this Audit. 
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various campaign offices or volunteer sites. As a management matter, it was easier to pay 
staffers a lump sum amount as salary than to require the departing staffers to submit expense 
reimbursements forms, a procedure that would have resulted in a lengthy and delayed payment 
process, both in terms of getting the requests submitted and in paying them. Instead, to 
encourage staffers who remained to help with closeout, JEFP intended a portion of the final 
payment as a lump sum amount to cover such costs in lieu of going through the reimbursement 
process which would have been cumbersome for both the staffers and the committee. 5 

Should the Commission determine that the disputed $528,454 or any portion of it is not a 
qualified campaign expense that was due at DOl, such amount should at least be treated as 
winding down costs, which are qualified campaign expenses. While JEFP maintains that the 
amount in question should be treated as a qualified campaign expense related to pre-DOl 
activity, treating the expenditures at issue as winding down costs would be preferable to 
determining that they are non-qualified campaign expenses. Winding down costs typically 
encompass amounts spent on compliance with the Federal Election Campaign Act and the 
Presidential Primary Matching Payment Account Act. (11 C.F.R. §9034.ll.) Since the 
expenditures questioned by the Audit Division were made to close out campaign operations, they 
could fall within the category of winding down costs. Indeed, the Audit Division seems to 
envision that the disputed $528,454 could be treated as such as the DFAR states that incurring 
salary and expenses after DOl would be considered permissible winding down expenses. 
(DFAR, page 16.) Once again, while the final payroll meets all of the requirements ofa pre-DOl 
qualified campaign expense, treating this expenditure as a winding down cost is preferable to 
treating the amount as a non-qualified campaign expense. 

The DFAR includes a number of irrelevant comments that are both unnecessary and 
incorrect. In this vein, the DFAR recites the supposed number of "explanations" that JEFP has 
provided, inexplicably attaching a particular individual to each (indicating that the purported 
provider of a particular explanation was either the Assistant Treasurer or Counsel). As shown 
above, the final payroll was intended to deal with a variety of issues, including all of the 
explanations enumerated in the DFAR. All of these explanations are discussed in the 
Committee's Response of April 16, 2009, which was prepared with the input of both staff and 
counsel. This document stands as the response of the committee, not the response of a particular 
individual. For example, the DFAR states that JEFP Assistant Treasurer explained that" ... the 
purpose of the February 7,2008 was to reimburse employees who had not been paid their entire 
salary due to limited funds available beginning sometime in August 2007 ....The review 
indicated that JEFP's explanation was incorrect." (DFAR, page 11.) The statement that JEFP's 
explanation is "incorrect" is overly broad and misleading. In fact, the Audit Division includes 
over $249,000 of that payroll as qualified campaign expenses representing either makeup salary 
for employees whose pay was reduced or who received partial pay in the August through January 
30 time frame. (DFAR, pages 11 and 15.) JEFP' s explanation should not be termed "incorrect" 
in the DFAR. 

5 Advances by staffers could be considered contributions if not paid by a committee within 30 to 60 days. (11 
C.F.R. §116.5.) Paying JEFP staffers a lump sum as salary eliminated this possibility since they would not have
 
been outstanding for that period of time.
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Moreover, the Audit Division mischaracterizes JEFP's events surrounding the payroll 
issue. The Committee's April 16, 2009 Response directly resulted from the Audit Division's 
own March 12, 2009 email, in which over five weeks after the Exit Conference the Audit 
Division infonned JEFP for the first time of a potential finding of $558,878. 6 This is of course 
why the Audit Division in that email offered JEFP a second 10-day response opportunity, in a 
belated attempt to comply with Commission regulations. 7 At the time this email was received, 
JEFP actually had packed up all of its payroll records in anticipation of moving its offices to 
another location, and therefore, could not respond within the 1O-day time frame outlined in the 
email. Responses were filed in April 2009. 

Accordingly, for the reasons stated above, the entire final payroll, including the $528,454 
amount challenged by the Audit Division, should be treated as a pre-DOl qualified campaign 
expense. 

2. Excess Entitlement Issues 

a. Repayment for Excess Entitlement 

The DFAR recommends that the Commission detennine that JEFP received $2,136,507 
in excess of its entitlement. Should the Commission adopt this recommendation, the Committee 
would be required to make a repayment in that amount. As discussed below, the conclusion 
reached in the DFAR is not supported by applicable statutory provisions and would lead to an 
inequitable result for JEFP. 

JEFP made a total of four timely submissions to the FEC for matching funds (11/1/07, 
12/3/07, 1/2/08 and 2/1/08).8 JEFP should have received its first public fund payment in early 
January, 2008 in the amount of $8.8 million, but this did not occur due to a shortfall in the 

6 §556,871, per DFAR relating to the final payroll. 

7 The DFAR also includes several extraneous comments from the Audit Division concerning the payroll issue that 
are either irrelevant or factually incorrect. The Auditors unduly mischaracterize JEFP's request that regulatory 
procedures be followed: "Counsel for JEFP (Counsel) objected to the notification by email and demanded a second 
exit conference" (Preliminary Audit Report, page 10 and Draft Final Audit Report, page 11 (emphasis added)). The 
Audit Division appears to suggest that following the required procedures presents some sort of a hardship. 
"Although not required, a second exit conference was held" (Preliminary Audit Report, page 10 and Draft Final 
Audit Report, page 12). Further, the Audit Division continues to cite the Committee's "average daily cash" balance 
on the misguided assumption that this resource was available for paying staff salaries in January. In fact, this was 
not the case as those funds were budgeted for future campaign obligations, as well as outstanding accounts payable, 
neither of which is taken into account by the Audit Division when making blanket assertions based on daily cash 
balances. Comments such as these are misleading, and should not be repeated throughout the Audit Division Final 
Audit Report. 

8 Because FEC procedures prevented the Committee from submitting its January 2008 contributions for matching
 
until February 2, 2008, the last of JEFP's four submissions occurred three days after the campaign ended.
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Presidential Election Campaign Fund ("Fund"). Payments to JEFP were delayed until after 001 
(January 30, 2008). 

Under statutory provisions, public fund payments made prior to a candidate's 001 are 
based on submission of qualifying contributions that are matched dollar for dollar, up to $250. 
(26 U.S.c. §9034.) However, where the candidate does not receive payment until after 001, the 
FEC regulations adopt a very different standard, premising a candidate's entitlement to public 
funds on the status of his or her net outstanding campaign obligations at the time of payment of 
those funds. (11 C.F.R. §9034.1 (b).) Hence, the Audit Division argues that JEFP should be 
required to repay any amounts which are not necessary to defray qualified campaign expenses. 
This in essence denies JEFP its full matching fund entitlement. 

The Auditors' repayment argument is essentially based on the timing of matching fund 
payments to JEFP. This timing was driven by a combination of two unprecedented and 
extraordinary events that occurred in 2008. First, there was a shortfall in the Presidential 
Election Campaign Fund, and candidates could not receive payment of public funds to which 
they were entitled. Second, the FEC was essentially out ofbusiness for the first 7 months of 
2008 because appointments to the Commission were stalled in the Senate confirmation process. 
Due to this lack of a quorum, the Commission had no legal authority to take any official action, 
which meant that submissions for matching funds could not be certified between January 1, 2008 
and July 17,2008. 

The combination of these unforeseen events had a severe impact on the finances of the 
campaign. As a result of the shortfall in the Fund, payment of public funds was so delayed the 
Committee did not receive its first matching fund payment until February 14,2008 - after DOl
and that payment represented a small fraction (approximately 10%) of the amount to which JEFP 
was entitled. 9 Moreover, contributions received by JEFP in December 2007 and January 2008 
were not certified for matching until several months later, on July 17,2008, when the 
Commission quorum was restored. 

Normally, campaign committees are able to deal with a shortfall in the Fund by obtaining 
bank loans based on FEC certification of matching fund submissions. However, because the 
Commission could not conduct any business, the bank curtailed the amount that the Committee 
could borrow on the basis of submissions certified by the Commission before the Commission 
ceased operations. Indeed, due to the conditions present in early 2008, JEFP's bank refused to 
lend the committee any more than 70% of its entitlement, 20% less than the 90% financing that 
would have been available had the Commission been in existence. The net result in funding 
meant that the Committee had $1.5 million less for operating expenses in January 2008. 

The Audit Division's literal application of the language of the FEC regulations premising 
entitlement on the timing of payment of public funds is misplaced, especially under the 
conditions that existed in 2008. The Commission's regulations were written with the expectation 
that the Commission would be a functioning agency that could approve certifications in a timely 

9 This payment was based on JEFP's 11/1/07 Submission, certified for $7,515,063.96. 
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fashion. This was far from the case in the first half of 2008. Indeed, in the OFAR, the Audit 
Division admits, "There is no question that the combination of the shortfall in the Matching 
Payment Account and the Commission's lack of a quorum delayed payments." (OFAR, page 
14.) The Auditors' literal interpretation of the regulations is inconsistent with the dollar-for
dollar entitlement established under the statute, especially in this situation. Matching all 
contributions received by a candidate prior to the date of ineligibility is not only mandated by the 
statutory provisions but it is the only equitable approach under the circumstances extant in early 
2008 when two totally unforeseen events occurred simultaneously. These circumstances were 
completely outside the control of the Committee and severely curtailed the ability of the 
campaign to continue, since JEFP could not to borrow anything near its full entitlement. 

The Audit Division relies on statutory provisions at 26 U.S.c. §9033(c)(2) as a basis for 
concluding that after 001 a candidate may receive matching funds only to the extent that 
campaign obligations exceed private contributions. (Preliminary Audit Report of the Audit 
Division, page 12.) However, this statutory provision does not support such a conclusion. 10 The 
statutory provision does not to affect the matchability of contributions received before a 
candidate's 001 but rather extends the right of candidates to receive funds after ineligibility. 
Yet, the PAR uses this provision as support to deny matching funds to a candidate, interpreting 
the statutory language in a way that completely undermines the plain language of the statute. 
Under the analysis in the PAR, valid contributions received while the candidate was active and 
eligible will not be matched. 

Accordingly, and for the reasons stated above, the Commission should reject the Audit 
Division's recommendations and conclude that JEFP did not receive any matching funds in 
excess of its entitlement, and hence, no repayment is due, 

b.	 Qualified Campaign Expense Issue Regarding Costs Incurred In Providing
 
Information to Another Agency
 

In its Response to the Exit Conference Preliminary Audit Findings (February 20, 2009), 
JEFP noted that other governmental agency activities might impact the Committee. Since JEFP 
filed its Response to the Preliminary Audit Report in December 2010, JEFP has become 
involved in providing extensive information to the Department of Justice. Although the 
Committee is not under investigation, it has been necessary for JEFP to incur unanticipated 
expenses, including additional staff and legal costs. These costs do not fall within the ambit of 
typical "winding down" costs because they are not incurred for a Commission audit or 
compliance with public financing laws. Rather, these costs are actually qualified campaign 
expenses that are beyond winding down costs. Because the Committee's efforts have been more 

10 Indeed, the Audit Division's statement regarding that provision distorts the actual statutory language. The Audit 
Division states that "Under 26 USC §9033(c)(2), a candidate who has passed the date of ineligibility is not 
entitled to any further matching fund payments except to defray qualified campaign expenses incurred before the 
candidate became ineligible." (Emphasis added.) In fact, the statute does not state that a candidate is "not entitled to 
any further" payments, but rather states that an ineligible candidate " ... shall be eligible to continue to receive 
payments ...." (26 USC §9033(c)(2).) 
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extensive than anticipated, and have required a large financial commitment, JEFP might exceed 
the limit on winding down costs. (11 C.F.R. §9034.11.) Therefore, JEFP is seeking a 
determination from the Commission that the Committee may re-allocate those costs as qualified 
campaign expenses. In the alternative, the Committee requests that the Commission determine 
that, due to unforeseen circumstances, these expenses be excluded from winding down costs for 
the purposes of the 10% limit on such costs. 

3. Valuation of Assets 

The NaCO as it appears in the DFAR values JEFP's capital assets at $29,134. This 
valuation is not an accurate reflection of the current value of the Committee's assets. The DFAR 
reflects valuation of assets from 2008 - 2 1/2 years ago. Since that date, the value of these assets 
has declined dramatically. For example, electronic items substantially decrease in value with 
age. In addition, several of these items have no longer functional and should not figure in to the 
NaCO values. The attached spreadsheet reflects current value of Committee assets. Additional 
documentation will be provided to the Audit Division regarding this issue. 

Submitted: 
June 13,2011 

Prepared by: 

Lyn Utrecht 
Eric F. Kleinfeld 
Patricia A. Fiori 
Karen A. Zeglis 



Capital Asset calculations 

Vendor 10 Vendor Name Purchase Amt 
Value at Exit 
Conference 

Value at OFAR 
1(60%) 

Notes 

V-00142 Dell Marketinq, L.P. $ 52,717.40 $ 11,040.00 N/A 1 
V-00046 Expert Technoloqies Corp $ 39750.21 $ -
V-00105 Liqht Wire $ 14,025.64 $ -
V-00028 One America Committee $ 30,363.61 $ 6,589.80 $ 216.00 2 
V-00009 Storee Office Environments, Inc. $ 102,586.33 $ -
V-00010 Toshiba Business Systems $ 21,664.38 $ 7,000.00 $ 1,559.40 3 
AmExpress Apple Online Store $ 11 496.94 $ 3005.00 N/A 4 
V-00829 Infranet $ 9,872.99 $ -
V-00183 Vision Communications $ 6,165.00 $ 1 500.00 N/A 5 

$ 261,107.57 $ 29,134.80 $ 1.775,40 

NOTES: 
1 Dell - 26 sold to NC Democratic Party - see offset dated 6/24/08 for $5.759.60 

Remaining computers ceased working at functional level and were destroyed. 

2 OAC - Breakdown:
 
Cisco Phone System - See Ebay valuation for system..60% = $216.00
 
Dell D520/Desktops - ceased working and were destroyed.
 
Apple - see Ebay valuation ..60% = $75: ceased working and destroyed.
 

3 Toshiba - See attached Ebay valuation for copier..60% = $1599.40 

4 Apple - see Ebay valuation ..60% = $75*2 = $150: Not a capital asset 

5 Vision DVD/DVR Recorders - See attached Ebay valuation ...60% = $34.01 *2=$68.03: Not a capital asset. 
Remaining 3 DVD/DVR Recorders ceased working at functional level and were destroyed. 
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Attorney 

Allison T. Steinle f'<l> 
Attorney 

SUBJECT:	 Proposed Audit Division Recommendation Memorandum on John Edwards for 
President, Inc. (LRA 743) 

I. INTRODUCTION 

The Office of General Counsel has reviewed the proposed Audit Division 
Recommendation Memorandum ("ADRM") and accompanying proposed Draft Final Audit 
Report ("DFAR") on John Edwards for President, Inc. ("the Committee"). We have also reviewed 
the Committee's response to the DFAR ("DFAR Response"). Our memorandum addresses two 
new issues that the Committee raises in its response. We have already addressed the other issues 
that the Committee raises in its response in our earlier comments on the Audit Division's proposed 
DFAR. We understand that the Audit Division will attach our earlier comments to the ADRM. If 
you have any questions, please contact Delanie DeWitt Painter or Allison T. Steinle, the attorneys 
assigned to this audit. 
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II. COSTS RELATED TO DOJ INESTIGATION 

The Committee argues that the Commission should treat costs related to providing 
information to the Department of Justice ("001") as a separate category of qualified campaign 
expenses "beyond winding down costs" that should not be subject to the 10% winding down 
limitation. I DFAR Response at 6-7. The Committee explains that although it is not under 
investigation, it has provided "extensive information" to DOJ and has had to "incur unanticipated 
expenses, including additional staff and legal costs." [d. at 6. The Committee provided no other 
information about the amount or nature of these expenses. The Committee contends that these 
costs are qualified campaign expenses but are not typical winding down costs because they are not 
related to the Commission audit or compliance with the public financing laws. [d. It states that it 
might exceed the winding down limitation and asks the Commission to allow it to re-allocate these 
expenses as qualified campaign expenses instead of winding down costs. [d. at 7. Alternatively, 
the Committee contends that these costs should be excluded from its winding down costs for 
purposes of the winding down limitation. [d. The Committee's arguments would increase the 
Committee's liabilities for qualified campaign expenses incurred after the candidate's date of 
ineligibility ("DOl") without exceeding the winding down limitation, thus increasing the amount 
ofmatching funds to which it was entitled and reducing the repayment for funds received in excess 
of the candidate's entitlement. 

We disagree with the Committee's arguments. The Committee's costs related to the DO] 
investigation appear to be just the kind oflegal and staff costs that are usually considered winding 

A grand jury indictment was filed against the candidate on June 3, 2011, which alleges, inter alia, various 
election law violations. It describes the alleged payment of nearly $1 million in expenses by third parties, sometimes 
through fourth party intermediaries, for expenses connected with an effort to conceal certain facts about the 
candidate's personal life. The allegations expressed in the indictment include that these payments, and the expenditure 
of them, were for the purpose of influencing the candidate's election by preventing publicity about these facts from 
destroying his campaign, thus making the payments contributions and the consumption of the goods and services they 
purchased expenditures. See Indictment, United States v. Edwards, 1:11 CR 161-1 (M.D.N.C. June 3, 2011). Because 
the alleged activity involved no payments to or by the Conunittee, the Conunission's audit of the Conunittee's 
finances produced no independent information related to the allegations in the indictment. (The fact that the audit 
produced no independent information does not mean that the facts aIleged in the indictment did not occur, a question 
we do not address here). We understand from media accounts that the question of whether the alleged payments were 
in fact for the purpose of influencing Edwards's election, is likely to be strongly contested at trial. See Katherine Q. 
Seelye, Edwards Charged with Election Finance Fraud, NY Times, June 3, 2011, available at 
http://www.nytimes.com/201 I106/04/us/politics/ 
04edwards.html?pagewanted= I&sq=john%20edwards%20indictment&st=cse&scp=1 

We note that there is a theory under which the allegations in the indictment, if proven, could have potential 
repayment implications. The theory is that campaign expenses that are not properly documented as qualified 
campaign expenses in accordance with II C.F.R. § 9033.11 are non-qualified campaign expenses subject to pro rata 
repayment to the Treasury. See 11 C.F.R. §§ 9032.9, 9038.2(b)(2) and (3), 9033.11. However, the Conunission 
declined to seek a repayment on this theory after considering the circumstances in the Tsongas for President audit, 
where the committee's chieffundraiser had already pled guilty to soliciting excessive contributions, depositing funds 
into a secret committee account, and embezzling funds. See Final Audit Report, Tsongas for President Conunittee, 
(approved Dec. 16, 1994). In contrast, there has been no guilty plea here, and the indictment's allegations remain 
unproven. Therefore, we are making no reconunendations at this time. 
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down expenses rather than costs "beyond winding down." Although the Committee itselfis not 
under investigation, several allegations in the indictment of the candidate relate to violations of 
campaign finance laws (presuming the indictment is related to the DOJ requests for information 
from the Committee). Complying with investigative requests from DOJ or any other federal or 
law enforcement agency is a reasonable cost of terminating a campaign. Costs related to a 
government agency investigation appear to be similar to winding down costs related to 
Commission compliance actions. The winding down rule "allows candidates to classify 
compliance matters arising from the campaign as winding down costs." See Explanation and 
Justification for II C.F.R. § 9004.11,68 Fed. Reg. 47,393 (Aug. 8,2003). The Commission 
considered winding down costs related to compliance actions in determining the winding down 
limitations. Id. 

The Committee is asking the Commission to ignore its own regulations and exempt the 
Committee from the winding down limitation that applies to all other primary candidates. See II 
C.F.R. § 9034.11(b). The winding down limitation for primary candidates is the lesser of: 10% of 
the overall expenditure limitation of II C.F.R. § 9035.1, or 10% of the total of the candidate's 
expenditures subject to the overall expenditure limitation plus exempt expenses as of DOI. II 
C.F.R. § 9034.11(b). The winding down limitations apply to "[a]ll expenses incurred and paid by 
a candidate during the winding down period." See Explanation and Justification for II C.F.R. 
§ 9004.11,68 Fed. Reg. 47,392 (Aug. 8,2(03). Payment of winding down expenses in excess of 
the winding down limitation are non-qualified campaign expenses, but a primary candidate may 
pay for winding down costs in excess of the limitation after the committee's accounts no longer 
contain any matching funds without resulting in non-qualified campaign expenses.2 Explanation 
and Justification for II C.F.R. 9034.II(d), 68 Fed. Reg. 47,409 (Aug. 8, 2003); see II C.F.R. 
§ 9038.2(b)(2)(iii)(B) and (iv). 

The Committee's proposals are contrary to the purpose of the winding down limitations. 
The winding down limitations for primary and general candidates were part of several changes to 
the rules for winding down costs intended to avoid future disputes over winding down costs like 
the disputes that had lengthened previous audit and repayment processes. 68 Fed. Reg. 
47,390-391. The Commission explained that the monetary limitation "establishes a fair and 
readily determined amount to ensure that all campaigns are treated consistently" and that the 
limitation is "necessary to ensure that publicly funded campaign committees wind down as quickly 
and efficiently as possible and do not inflate winding down costs" to avoid repayments. 68 Fed. 
Reg. 47,391. Permitting the Committee to either "re-allocate" these expenses as a separate type of 
qualified campaign expenses instead of winding down costs or to exclude these costs from its 
winding down costs for purposes of the winding down limitation does not treat the Committee 
consistently or fairly compared to all other publicly funded candidates, who are subject to the 
winding down limitations. Instead of avoiding lengthy disputes over specific expenses, it would 
expend Commission resources to determine which specific expenses related to DOJ activity. The 
Committee's proposal would also allow the Committee to inflate its qualified campaign expenses 

According to the Audit staff, based on the entitlement and repayment calculations in the DFAR, the last 
matching funds would have been exhausted from the Corrunittee's bank accounts as of April 30, 2010. After that date. 
the Corrunittee could pay for winding down expenses in excess of the limitation without making non-qualified 
campaign expenses subject to repayment. 
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after 001 well in excess of the winding down limitation which would increase its entitlement and 
reduce its potential repayment. 

In its alternative argument, the Committee asks the Commission to create a new category 
of qualified campaign expenses incurred after the candidate's 001 that is not in the regulations. 
Generally, after 001, candidates may use matching funds only for qualified campaign expenses 
incurred prior to 001 and winding down costs. See 11 C.F.R. §§ 9032.9, 9034.4(a), 9034.11. 
Nearly all qualified campaign expenses incurred after 001 are winding down costs subject to the 
winding down limitation. See 11 C.F.R. § 9034.11. The Commission's regulations include 
strictly limited rules for other qualified campaign expenses after 001 for staff gifts and bonuses 
and convention-related costs. See 11 C.F.R. §§ 9034.4(a)(5) and (6). But the Commission has 
never created the kind of broad category of unlimited qualified campaign expenses incurred after 
001 that the Committee seeks. 

Indeed, in promulgating the winding down limitations, the Commission declined to create 
a legal defense fund for primary candidates for "enforcement matters and other legal proceedings." 
68 Fed. Reg. 47,409. The Commission explained that "a separate compliance fund is not 
necessary" or appropriate for primary candidates because primary candidates may use private 
contributions for winding down expenses in excess of the limitation when they no longer retain 
matching funds in their accounts. ld. Therefore, there is no basis for allowing the Committee to 
treat as liabilities on its NOCO Statement both the full amount of the winding down limitation and 
an additional substantial amount for qualified campaign expenses related to the DOJ investigation, 
thereby increasing the amount of its entitlement and reducing the repayment. 

Further, the Committee has not provided any information about the amount of expenses it 
seeks to "re-allocate" as qualified campaign expenses that are not subject to the winding down 
limitation. Without this information, it is impossible for the Audit Division to calculate what 
impact the Committee's proposals would have on the amount of the candidate's entitlement and 
consequently, on the amount of the repayment for matching funds received in excess of 
entitlement. Even if the Commission were to accept the Committee's arguments, it would be 
impossible to implement them without information that the Committee has failed to provide. 

Finally, we recommend that the Audit staff revise the ADRM to delete the first sentence in 
the second paragraph of page 4, beginning with "Based on the above" and the fifth sentence in the 
same paragraph beginning "As a result." These sentences may cause confusion. The Commission 
has not yet considered the issue of whether the Committee may treat expenses in excess of the 
winding down limitation as liabilities on its NOCO Statement for purposes of calculating the 
candidate's entitlement and repayment. The question ofwhether winding down expenses in 
excess of the limitation would result in repayable non-qualified campaign expenses does not 
resolve this separate issue. 

III. VALUATION OF CAPITAL ASSETS 

The Committee also argues that the valuation of the Committee's capital assets on the 
Audit Division's Statement of Net Outstanding Campaign Obligations ("NOCO Statement") "is 



Legal Analysis 
Proposed ADRM and DFAR 
John Edwards for President (LRA 743) 
Page 5 of6 

not an accurate reflection of the current value of the Committee's assets." DFAR Response at 7. 
The Committee notes that the stated value of assets on the Audit Division's NOCO Statement is 
over two years old, and explains that since that date, "the value ofthose assets has declined 
dramatically." Id. The Committee points to the fact that electronic items have substantially 
decreased in value, and several items are no longer functional and therefore "should not figure in to 
the NOCO values." The Committee provided a spreadsheet that places a current value on its 
capital assets of$1,775.40, in contrast to the $29,134 figure that is reflected in the Audit Division's 
NOCO Statement. Id. at 8. The Committee's arguments would decrease the Committee's assets 
on the NOCO Statement, thus increasing the amount of matching funds to which it was entitled 
and reducing the repayment for funds received in excess of the candidate's entitlement. 

Again, we disagree with the Committee's argument. The Committee's argument 
presupposes that the valuation of an asset on the NOCO Statement must be based on its current 
value. The Commission's regulations, however, do not provide that the valuation of a capital asset 
can be continually adjusted based on its current value. To determine a candidate's ongoing 
entitlement to matching funds after a candidate's DOl, a candidate must submit NOCO Statements 
with each post-DOl submission for matching funds that reflect the difference between the 
candidate's liabilities for qualified campaign expenses and the candidate's assets as of the date of 
that statement. 11 C.F.R. §§ 9034.5(a), 9034.5(f). Those statements must include the fair market 
value of any capital assets on hand. 11 C.F.R. § 9034.5(a)(2)(ii). The fair market value of a capital 
asset is defined as either: 60% of the total original cost of the item when acquired, or for items 
acquired after DOl, the fair market value on the date received. 11 C.F.R. § 9034.5(c)(1). The 
regulations further state that a candidate "may claim a lower fair market value for a capital asset by 
listing that capital asset on the statement separately and demonstrating, through documentation, 
the lower fair market value." Id. (emphasis added). The regulations, however, do not address 
whether a candidate may claim a lower fair market value for a capital asset at any point beyond 
submissions for matching funds, such as during the audit process. 

The Commission, nevertheless, has always interpreted these regulations in past audits to 
mean that the valuation ofan asset on a NOCO Statement in an audit report should be based on the 
fair market value of the asset as ofDOl, not the current value. Even assuming that the regulations 
allow for the valuation of an asset on a NOCO Statement to be based on the fair market value of an 
asset as of the date of that statement, not DOl, see 11 C.F.R. § 9034.5(f), they do not address 
valuation at any point beyond the submission of NOCO Statements with each post-DOl 
submission for matching funds. 

As noted above, the starting point for determining the fair market value of a capital asset is 
the value when acquired or received by the candidate. 11 C.F.R. § 9034.5(c)(l). By allowing a 
candidate to use only 60% ofthe original cost of the item when acquired or the fair market value on 
the date received, the Commission's regulations already allow candidates to account for 
depreciation. See 11 C.F.R. § 9034.5(c)(I); Explanation and Justification for 11 C.F.R. § 9034.5, 
64 Fed. Reg. 49359-60 (Sept. 13, 1999); Explanation and Justification for 11 C.F.R. § 9034.5,52 
Fed. Reg, 23670 (June 3, 1987) (noting that the basic threshold for determining whether an item 
should be included on the NOCO Statement is the item's original purchase price, not its value at 
the end of the campaign, and the regulations permit a candidate to deduct a "depreciation 
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allowance" or otherwise provide an appraisal of the item's value at the end of the campaign). 
Under the Committee's theory, however, a candidate's entitlement to matching funds could be 
contim~ally adjusted based on depreciation well after the end of the campaign, until capital assets 
would have no impact on a candidate's entitlement to matching funds at all, since most capital 
assets continue to depreciate over time. 

Finally, we note that the Committee states that additional documentation regarding the 
issue will be provided to the Audit Division. DFAR Response at 7. As of the date of this 
memorandum, however, it has failed to provide any documentation demonstrating the current fair 
market value of its capital assets. Therefore, even if the Commission were to accept the 
Committee's arguments and use the current value of the assets in the NOCO Statement, the 
Committee has failed to provide any documentation to verify its figures. See 11 C.F.R. § 
9034.5(c)(1 ). 
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SUBJECT: Draft Final Audit Report on John Edwards for President, Inc. (LRA 743) 

I. INTRODUCTION 

The Office of the General Counsel has reviewed the proposed Draft Final Audit Report 
("DFAR") for John Edwards for President, Inc. ("the Committee"). Our comments address 
various aspects of Finding 1. We concur with the remaining findings not specifically discussed 
in this memorandum. If you have any questions, please contact Allison T. Steinle, the attorney 
assigned to this audit. 

II. FINDING 1 - MATCHING FUNDS RECEIVED IN EXCESS OF ENTITLEMENT 

A.	 THE COMMITTEE HAS NOT ESTABLISHED THAT CERTAIN PAYROLL 
EXPENSES PAID AFTER DOl ARE QUALIFIED CAMPAIGN EXPENSES 

The Audit Division concluded that certain payroll expenses paid after DOl are non
qualified campaign expenses, and as a result did not include these expenses as a liability on the 
Statement of Net Outstanding Campaign Obligations ("NOCO Statement"). Specifically, the 
Committee made $761,192 in payments to staffers, and for associated payroll taxes, on February 
7,2008. Ninety-nine staffmembers received payments. The Committee's normal pay periods 
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for January 2008 ended on January 15, 2008 and January 30, 2008, but the Committee appears to 
have created an extra pay period that both began and ended on January 31, 2008 and was paid on 
February 7, 2008. 

In response to the exit conference, the Committee submitted a written response and 
spreadsheet that broke down these payments as follows: (I) $204,322 in back pay owed from the 
January 30, 2008 pay period; (2) $205,182 in "salary increases" paid for December 23, 2007 to 
January 30,2008; and (3) $351,688 in winding down expenses paid for January 31,2008 to 
February 15,2008. The Preliminary Audit Report ("PAR") concluded that everything but the 
back pay owed from the January 30, 2008 pay period was a monetary bonus paid after the 
candidate's date of ineligibility ("DOl"), and that this monetary bonus was not a qualified 
campaign expense because it was not provided for in a written contract made prior to DOL See 
II C.F.R. § 9034.4(a)(5). 

In response to the PAR, the Committee submitted another written response and an 
additional spreadsheet that appears to break down the payments differently. Specifically, it now 
characterizes the payments as follows: (1) $204,322 in back pay owed from the January 30, 2008 
pay period; (2) $44,916 in back pay owed to six staffers for reduced salaries from August 16, 
2007 to January 30,2008; (3) $187,567 in staff salaries for winding down activities from January 
31, 2008 to February 7, 2008; and (4) $320,659 in lump sum payments for lodging, fuel, and 
meal costs that the Committee made to staffers in lieu of reimbursements. The proposed DFAR 
concludes that $232,739 in back pay, which includes $28,417 in back pay owed to five of the six 
staffers for reduced salaries between August 16,2007 to January 30, 2008, was a qualified 
campaign expense, but that the Committee has not established that the remaining amount was a 
qualified campaign expense. See 26 V.S.c. § 9033.I(a)(1); 11 C.F.R. § 9033.1 I(a). 

We agree with the Audit Division that everything but $232,739 in back pay should be 
considered a non-qualified campaign expense. We address each part of the Committee's new 
breakdown below. 

Back Pay Owedfrom the January 30, 2008 Pay Period and to Six Staffers from August 
16, 2007 to January 30, 2008 

The Committee claims that $249,238 of the payroll is back pay owed to staffers who 
received reduced salaries from the January 30, 2008 pay period, and to six staffers who received 
reduced salaries from August 16,2007 to January 30, 2008. See Response of John Edwards for 
President to PAR at 2 (Dec. 14,2010). 

Qualified campaign expenses are defined as expenses "incurred by or on behalf of a 
candidate or his or her authorized committee from the date the individual becomes a candidate 
through the last date of the candidate's eligibility." 26 V.S.c. § 9032(9); II C.F.R. § 9039.9. 

We agree with the Audit Division that the $232,739 of this amount was back pay and 
therefore was a qualified campaign expense. The auditors have verified that the Committee had 
incurred and owed $232,739 in salary expenses prior to DOL Specifically, staffers were only 
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paid half of their nonnal net salary for the pay period that ended on January 30,2008 and were 
therefore owed an additional $204,322 in ordinary salary prior to DOL In addition, five staffers 
were only paid a portion of their nonnal net salary between August 16,2007 to January 30, 2008, 
and were therefore owed an additional $28,417 in ordinary salary prior to DOL I 

StaffSalaries for Winding Down Activitiesfrom January 31,2008 to February 7, 2008 

The Committee claims that $187,567 in payroll was intended as "staff salaries" for 
winding down activities from January 31, 2008 to February 7, 2008.2 The Committee states that 
these salaries were paid to all 99 employees, and were intended as an additional salary payment 
to help retain staff for necessary winding down activities such as returning cars to their required 
destination, closing offices and volunteer sites, and returning rental equipment. See Response of 
John Edwards for President to PAR at 2-3 (Dec. 14, 2010). 

Winding down expenses are considered qualified campaign expenses so long as they are 
"associated with the tennination of political activity related to a candidate's seeking his or her 
election," and can include staff salaries. 11 C.F.R. §§ 9034.4(a)(3)(i); 9034.11. However, the 
Commission's regulations place the burden on a committee to prove that an expense is a 
qualified campaign expense, and candidates agree in writing to "obtain and furnish to the 
Commission any evidence it may request of qualified campaign expenses." 26 U.S.C. 
§ 9033.1 (a)(l); 11 C.F.R. § 9033.1 1(a). In LaRouche's Comm. for a New Bretton Woods v. 
FEC, 439 F.3d 733, 738 (D.C. Cir. 2006), the court concluded that the Commission was not 
required to find that an expense was a qualified campaign expense where the committee failed to 
produce any document by which the Commission could either quantify or detennine the 
reasonableness of the expense. 

Here, the Committee has not provided any documentation or a verifiable basis to support 
its assertion that $187,567 was an additional salary payment to compensate employees for 
winding down activities. It has not produced any written contracts or other contemporaneous 
documentation to verify this claim, and has stated that no employment contracts that specified 
staff salaries existed. In fact, the Committee has provided several conflicting breakdowns and 
explanations for what various elements of the payment were intended to compensate staffers for 
over the course ofthe audit. See, e.g., note 2 supra. Accordingly, we conclude that the 
Committee has not met its burden of proving that the $187,567 was a qualified campaign 
expense. 

The Audit Division did not include one staffer listed by the Committee as receiving a reduced salary from 
August 16, 2007 to January 30, 2008, and subsequently owed $16,500 in back pay, because that back pay was not 
included in the February 7,2008 payroll in question. 

The Committee has apparently abandoned the theory that $205,182 of the $761,192 in payroll was intended 
as "salary increases" for the period between December 23,2007 and January 30,2008, "primarily to compensate 
staff for the fact that [the Committee] dispatched staff to many different field locations throughout the country for 
the January primaries and caucuses, placing them on an around-the clock schedule." See Response of John Edwards 
for President to Supplemental Exit Conference Preliminary Audit Findings at 1-2 (Apr. 16,2009). 
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The Audit Division has infonned this Office that 85 of the 99 staffers did not receive any 
other salary payments in February because they did not remain on the payroll after DOL 
Therefore, to the extent to the $187,567 represents a salary payment to those staffers, the 
Committee should provide any written contracts, memoranda, payroll records, e-mails, or other 
contemporaneous documents that establish this amount was intended as an ordinary salary 
payment to reimburse staff for winding down activities. However, 14 staffers remained on the 
payroll after DOl and continued to receive ordinary biweekly salary payments throughout the 
month of February. Therefore, to the extent that the $187,567 represents an increase in these 14 
staffers' ordinary salary, the Committee should document that this amount was intended as a 
pennanent increase in ordinary salary to compensate staff for winding down activities, or provide 
a written contract made prior to DOl that provided for a monetary bonus pursuant to section 
9034.4(a)(5).3 

Reimbursements for Winding Down Activities 

The Committee claims that the remaining $320,659 in payroll was intended to reimburse 
employees for the lodging, fuel, and meal costs they incurred while conducting winding down 
activities "in lieu of any attempt to have employees tum in receipts for reimbursement." See 
Response of John Edwards for President to PAR at 4 (Dec. 14,2010). 

Again, however, the Committee has not provided any documentation or a verifiable basis 
to support its assertion that $320,659 was for salary payments to reimburse staff for winding 
down activities. 26 U.S.C. § 9033.1(a)(I); 11 C.F.R. § 9033.11(a); LaRouche, 439 F.3d at 738. 
Accordingly, we conclude that the Committee has not met its burden of proving that $320,659 
was a qualified campaign expense. To establish that the $320,659 was a qualified campaign 
expense, the Committee should provide any written contracts, memoranda, payroll records, e
mails, or other contemporaneous documents that establish this amount was intended as an 
ordinary salary payment to reimburse staff for winding down activities. 

Moreover, we note the Committee's claim that it made lump sum payments averaging 
$3,239 to each of its 99 staffers, which were intended as reimbursements for the lodging, fuel, 
and meal costs they incurred while conducting winding down activities, could create additional 

The Committee argues that "there is no regulation or other provision that gives the Audit Staff the authority 
to bar [the Committee] from paying employees more than the half pay that was missed by increasing their pay for 
that January 30 payrol1 period." See Response of John Edwards for President to PAR at 3 n.6 (Dec. 14,2010). 
However, the Commission's regulations do establish which salary payments after DOl are qualified campaign 
expenses. Specifical1y, they state that monetary bonuses paid to staff after DOl in recognition of campaign-related 
activities or services are considered qualified campaign expenses only if they are paid no later than 30 days after 
DOl and are provided for in a written contract made prior to DOL 11 C.F.R. § 9034.4(a)(5). The Commission 
specifically promulgated section 9034.4(a)(5) to prevent "publicly funded campaigns [from] paying large monetary 
bonuses after [DOl] upon discovery of excess public funds." See Explanation and Justification for Public Financing 
of Presidential Candidates and Nominating Conventions, 68 Fed. Reg. 47,386, 47,390 (Aug. 8, 2003). Therefore, 
we believe the Committee must either document that the $187,567 was intended as an ordinary salary payment to 
compensate staff for winding down activities, or produce a written contract made prior to DOl that provided for the 
monetary bonuses pursuant to section 9034.4(a)(5). 
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issues. Commission regulations limit how committees may reimburse staff for costs incurred 
from their personal funds in the course of providing services to or on behalf of a campaign. 11 
C.F.R. §§ 100.79(a), 116.5. Specifically, payments made from staffers' personal funds for 
transportation and usual and nonnal subsistence expenses that exceed an aggregate of$l,OOO per 
election or $2,000 per calendar year are considered contributions unless they are reimbursed by 
the Committee within 30 days after the expense was incurred or 60 days after the closing date of 
the billing statement if they were put on a credit card. Id. Committees are required to treat and 
report the obligations arising from these staff payments as debts until they are reimbursed. 11 
C.F.R. § 116.5(c), (e). Accordingly, here, the Committee could have potentially been in 
violation of section 116.5 if it paid lump sum amounts that were not sufficient to cover the 
staffers' actual lodging, fuel, and meal costs. 11 C.F.R. §§ 100.79(a), 116.5. Conversely, if the 
Committee paid lump sum amounts that were in excess of staffers' actual lodging, fuel, and meal 
costs, those excess amounts were not, by definition, reimbursements of costs. See Black's Law 
Dictionary 1312 (8th ed. 1999) (defining reimbursements as repayments or indemnifications). 
Rather, they were simply salary payments paid after DOl, which, as discussed above, have not 
been properly documented. 

B.	 DISPUTED WINDING DOWN COSTS ARE NOT CURRENTLY MOOTED 
BY THE COMMITTEE'S LIMIT ON WINDING DOWN EXPENSES 

Finding 1 in the proposed DFAR includes a statement that "[e]ven if the Commission 
were to accept [the Committee's] position with respect to the [winding down amounts] in 
question, [the Committee] has reached the limit on winding down expenses." The proposed 
DFAR states that including any disputed winding down expenses ''would not affect the amount 
of matching funds detennined to be in excess of the candidate's entitlement. [The Committee] 
would still be required to make a repayment of matching funds, totaling $2,136,507." 

It is our understanding that the Committee has not, in fact, reached its limit on winding 
down expenses as of the date of this memorandum, and that the Audit Division's statement was 
only intended to reflect the fact that the Committee may eventually reach its limit on winding 
down expenses, mooting its dispute on whether $556,871 of the salary payment in question 
qualifies as a winding down expense and hence a qualified campaign expense. However, there is 
still a possibility that the inclusion of this amount could impact the Committee's total repayment 
detennination. If the Committee did not spend the remainder of its undisputed estimated 
winding costs listed on the NaCO Statement through October 31, 2012, the disputed winding 
down costs may have an impact on the NaCO and affect the amount the Committee received in 
excess of entitlement. Accordingly, we recommend that the Audit Division revise the proposed 
DFAR to reflect this fact. 

C.	 THE COMMITTEE'S GENERAL OBJECTION TO REPAYMENT OF 
MATCHING FUNDS 

Based on a review of the Committee's NaCO Statement, the Audit Division recommends 
that the Commission determine that the Committee repay $2,136,507 to the United States 
Treasury because the Committee received public funds in excess of entitlement. The Committee, 
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however, argues that repayment is not due because entitlement to public funds for eligible 
candidates must be based "solely on the source, size, and timing of the contributions received 
prior to the date of ineligibility." See Response of John Edwards for President to PAR at 5 (Dec. 
14,2010). We understand this to mean, in essence, that in the Committee's view, ifit received a 
matchable contribution prior to the candidate's 001, it is entitled to a matching payment for that 
contribution, regardless of when it submitted the contribution for matching and regardless of 
whether the matching payment was made prior to or after DOL Accordingly, the Committee 
argues that the size of the Committee's Net Outstanding Campaign Obligations ("NOCOs") at 
the time the United States Treasury actually paid the public funds was irrelevant to the 
Committee's entitlement and the "[m]atching all contributions received by a candidate prior to 
the [001] is a far more equitable approach." Id. 

This is not an issue of first impression. Contrary to what we understand to be the 
Committee's position, the Commission's regulations specifically provide that that an ineligible 
candidate without NOCOs has no entitlement to additional matching payments "regardless ofthe 
date ofdeposit ofthe underlying contributions." 11 C.F.R. § 9034.1 (a) (emphasis added). The 
Commission has consistently rejected arguments similar to the Committee's, and concluded that 
for an ineligible candidate to receive matching funds, not only must the matched contributions be 
matchable-a requirement that applies both before and after DOl-but the ineligible candidate 
must also have remaining debts on the most recent NOCO Statement. See, e.g., 11 C.F.R. 
9034.1(a) and (b); Explanation and Justification for 11 C.F.R. § 9034.1,48 Fed. Reg. 5,224, 
5,227 (Feb. 4, 1983); Mondale for President Committee Final Audit Report ("FAR") at 57-58, 
64-68 (Oct. 28, 1986); Dukakis for President Committee FAR at 31-33 t'Dec. 17, 1991); 
Clinton/Gore '92 Committee FAR at 12-13 (Dec. 27, 1994). 

As the Commission noted at length in the Clinton/Gore '92 Committee FAR, the 
Commission has a long and consistent history ofconditioning a candidate's remaining 
entitlement after DOl on the candidate's NOCOs at the time the matching funds are paid. 
Section 9034. 1(b) of the Commission's regulations states that after DOl, candidates may 
continue to receive payments only to the extent they have sufficient NOCOs. Section 9034.1 (b) 
dates to a December 1976 memorandum from the Office ofGeneral Counsel to the Commission 
proposing an amendment to then section 134.3(c)(2) of the Commission's regulations. The 
proposed rule stated that "a candidate shall be entitled to no further matching funds if, at the time 
ofany submission for certification, the total contributions and matching funds received after the 
ineligibility date equals or exceeds the net obligations outstanding on the date of ineligibility." 
The 1979 Explanation and Justification for section 9034.1 explained that for candidates who 
have NOCOs after DOl, "[b]asically, these candidates are entitled to payments only if the private 
contributions received between the date of ineligibility and the date of submission are not 
sufficient to discharge the net debt." Explanation and Justification for 11 C.F.R. § 9034.1,44 
Fed. Reg. 20,336, 20,338 (Apr. 4, 1979). The Commission explained that this regulation 
"furthers the policy that the candidate should use private contributions to discharge campaign 
obligations wherever possible." Id. Most importantly, in 1983, the Commission revised these 
regulations to make clear "that to receive matching funds after the date of ineligibility, 
candidates must have net outstanding campaign obligations as of the date of payment rather than 
the date of submission. Thus, if the candidate's financial position changed between the date of 



Memorandum to Joseph F. Stoltz 
John Edwards for President, Inc. Draft Final Audit Report 
LRA 743 
Page 7 of8 

his or her submission for matching funds and the date of payment, reducing the candidate's net 
outstanding campaign obligations, that candidate's entitlement would be reduced accordingly." 
Explanation and Justification for 11 C.F.R. § 9034.1,48 Fed. Reg. 5,224, 5,227 (Feb. 4, 1983); 
see also Explanation and Justification for 11 C.F.R. § 9034.5, 60 Fed. Reg. 31,854, 31,868 (June 
16, 1995). Accordingly, the Commission has repeatedly rejected the position advanced here by 
the Committee as contrary to the plain meaning of the Commission's regulations, as well as long 
standing Commission practice and policy. See. e.g., Mondale for President Committee FAR at 
57-58,64-68 (Oct. 28,1986); Dukakis for President Committee FAR at 31-33 (Dec. 17, 1991); 
Clinton/Gore '92 Committee FAR at 12-13 (Dec. 27, 1994). 

The Committee also argues that the unique circumstances of 2007 and 2008 demonstrate 
why the position taken by the Commission over the years is wrong, and why its position is the 
only fair approach to determining the Committee's entitlement to public funds. To evaluate the 
Committee's argument, it is necessary to begin by briefly recounting what those circumstances 
were. 

The Commission first determined Senator Edwards to be eligible for and entitled to 
matching funds in December 2007. Under normal circumstances, the United States Treasury 
would have made the initial payment of matching funds to the Committee on January 2, 2008, 
the first business day of the election year. See 11 C.F.R. §§ 9037.1, 9037.2. However, a 
shortfall in the Presidential Election Campaign Fund meant that there were no funds available in 
the Matching Payment Account for the Treasury to pay to Senator Edwards or any other 
candidate on January 2. In fact, the United States Treasury did not make the first payment to the 
Committee until February 14,2008. Senator Edwards withdrew from the campaign on January 
30,2008, making that date his DOL See II C.F.R. § 9033.5. At that time, of course, he had 
received no payments at all from the Treasury and would not for another 15 days. 

Moreover, on December 31,2007, the Commission lost its quorum. As a result, it could 
not certify Senator Edwards' entitlement to any amounts in addition to those it had certified 
earlier that month. See 26 V.S.c. § 9036; 2 U.S.C. § 437c(c). As it happened, the Commission 
was unable to certify Senator Edwards' entitlement to any additional amounts until July 2008, 
months after the candidate's DOL 

The Committee asserts that even under the Commission's longstanding approach to post
DOr payments, but for the shortfall in the Presidential Election Campaign Fund and the lack of a 
Commission quorum, it would have already received by January 30 all but $2.9 million of the 
$12.8 million in matching funds it was eventually paid. Because of that, it notes, none of the 
amount it would have received prior to DOr would have been subject to repayment for having 
been received in excess of entitlement. See Response of John Edwards for President to PAR at 5 
(Dec. 14,2010). Thus, the Committee appears to argue that the Commission should change its 
approach and pay matching funds for all matchable contributions deposited by the Committee 
prior to DOl, because otherwise shortfalls in the Presidential Election Campaign Fund and 
unique circumstances like the lack of a Commission quorum will shortchange committees in the 
end, preventing them from receiving funds they otherwise would have received, or in some 
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instances, like this one, requiring them to repay funds that they otherwise would not have had to 
repay. See id. 

The question, then, is whether, as the Committee claims, the unique circumstances of 
2007 and 2008 call for the Commission to ignore the plain meaning of 11 C.F.R. § 9034.1 and 
change its long standing practice and policy. We conclude they do not. The Committee's claim 
that section 9034.1(b) "never contemplated the extraordinary circumstances that occurred in 
2008," see Response of John Edwards for President to PAR at 6 (Dec. 14,2010), is incorrect.4 

When drafting the regulations, the Commission considered that a shortfall in the Presidential 
Election Campaign Fund might prevent a committee from being paid the full amount the 
Commission had certified prior to DOL Explanation and Justification for 11 C.F.R. § 9034.1, 56 
Fed. Reg. 35,898,35,904-05 (July 29, 1991). The Commission nevertheless concluded that post
DOl entitlement would be based on the candidate's NOCO at the time of payment of public 
funds rather than the date the matchable contributions were received or the date of submission. 
In particular, the Commission's regulations provide that "[a]fter the candidate's date of 
ineligibility, if the candidate does not receive the entire amount of matching funds on a regularly 
scheduled payment date due to a shortfall in the matching payment account, the candidate shall 
also submit a revised statement of net outstanding campaign obligations," on which basis the 
Commission may "revise the amount previously certified for payment." 11 C.F.R. §§ 
9034.5(£)(3),9036.4(c)(2). If, therefore, a shortfall delays payment, any eventual payment will 
be based on any subsequent NOCO statement, and this may result in a reduction even to amounts 
already certified by the Commission. The Committee may wind up not receiving amounts it 
otherwise would have received but for the shortfall. The Commission was well aware of this 
when it promulgated the regulation. See also 56 Fed. Reg. at 35,904-05 (noting that candidates' 
receipt of matching funds "could be affected by the amount of funds available in the matching 
payment account"). 

Regardless of whether the Committee was paid the full amount the Commission had 
certified prior to DOl, the Committee should not be permitted to receive public funds after DOl 
unless it has NOCOs that those funds will be used to pay. In this instance, the Committee's 
NOCO Statements at the time of payment appeared to support further payment of public funds, 
but the audit has revealed that the NOCOs were in fact overstated. Consequently, the Committee 
received funds in excess of entitlement. 

The Committee also argues that, although section 9034.1 was upheld in LaRouche v. FEe, 28 F.3d 137 
(D.C. Cir. 1994), "there have been a [sic] dramatic changes in the Supreme Court interpretations of the law in this 
area" and "the Commission should re-examine its interpretation of section 9034 in light of current decisions." See 
Response of John Edwards for President to PAR at 6 n.ll (Dec. 14,2010), The Committee, however, does not cite 
to any specific cases on which the Commission could base such a re-examination, and there are not any recent 
Supreme Court cases that have directly addressed or interpreted candidate entitlements or repayment detenninations 
under section 9034. 
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